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BE IT REMEMBERED, That on the 8 day of No- 
vember 1906, there was duly filed in the District 
Court of the United States for the District of 
Oregon, a Libel, in words and figures as follows, 
to wit: 

[ Libel. | 
In the District Court of the United States for the 
District of Oregon. 

iieOR, OF PORTLAND, 

Libellant, 
VS. 

THE STEAMSHIP GEORGE W. ELDER, her ma- 

chinery, tackle, apparel, etc. 


To the Honorable Charles E. Wolverton, Judge of 
the above entitled court: 

The Port of Portland, a municipal corporation cre- 
ated by and existing under certain acts of the Leg- 
islative Assembly of the State of Oregon, presents 
its libel against the steamship George W. Elder, her 
macmuery, tackle, apparel, etc., whereof J. H. Pet- 
erson is, or lately was, owner in a cause of contract 
civil and maritime, and thereupon your orator articu- 
lately propounds and alleges as follows: 


Ile 


At all the times hereinafter set forth libellant was, 
and is, a corporation created by and existing under 
certain acts of the Legislative Assembly of the State 
of Oregon, with power, among other things, to sue 
and be sued, and with power, among other things, to 
operate a drydock within the limits of the Port of 
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Portland; and at all of such times has operated, and 
now operates, a sectional floating drydock within the 
County of Multnomah and State of Oregon, and 
within the limits of the Port of Portland. 


IL. 


At all the times hereinafter set forth the steam- 
ship George W. Elder was, and is, a vessel plying the 
waters of the United States, and at all of such times 
J. H. Peterson, as libellant is informed, and there- 
fore so avers, was, and still is the owner of said ves- 
sel, and at all of such times said vessel was, and still 
is within the territorial limits of the State of Ore- 
gon, and was, and still is within the Distriet of Ore- 
gon and subject to the jurisdiction of this Honorable 


Count, 
lgne 


Heretofore, and between the 29th day of May. 
1906, and the 18th day of September, 1906, at the in- 
Stance and fequest of the said) |) lieterson sac 
owner of the said vessel, and upon the faith and cred- 
it of the said vessel, libellant lifted upon its said dry- 
dock, within the limits of the Port of Portland, the 
said steamship George W. Elder, and furnished dry- 
dockage for said vessel from said 29th day of May. 
1906, to the 18th day of September, 1906, and the 
reasonable value of which said services, and_ the 
schedule rate for which said services was the sum 
of Ten Thousand Five Hundred and Thirty-three 
Dollars and Sixty Cents ($10,533.60), and in addition 
thereto, at the instance and request of the owner of 


us. the Port of Portland 3 


said @vessel, and upon the faith and credit of said 
vessel, libellant performed four hundred and sixty 
(460) hours of extra labor upon said vessel, which, at 
mre reasouable tate of thirty (30) cents per hour, 
amounts to the further sum of One Hundred and 
Thirty-eight Dollars ($138); and in addition thereto 
in the raising and lowering and repairing of said ves- 
sel, and through the fault of said vessel, damage was 
sustained to keel blocks and wedges, amounting to 
the further sum of Ninety-four Dollars and Twenty- 
five cents ($94.25). No part of said sum has been 
paid, though demanded, save and except the sum 
of seven Thousand two hundred ninety-four Dol- 
lars and Fifty-five Cents ($7,294.55), and there is 
now due, owing and payable from said vessel and her 
owner to libellant the balance of Forty-seven Hun- 
dred and Eighty-eight Dollars ($4788). 
TV. 

Said drydockage was furnished upon the faith and 
credit of said vessel, and under and by virtue of Sec- 
tion Fifty-seven Hundred and Six (5706) of the stat- 
utes of the State of Oregon as compiled by Charles B. 
Bellinger and W. W. Cotton a lien is created upon 
said vessel enforceable in admiralty. 


V. 
Demand has been made for the payment of said 
moneys, but the owner of said vessel refuses to pay 
the sum, or any part thereof. 


VI. 
ALL AND SINGULAR the foregoing premises 
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are true and within the admiralty and maritime jur- 
isdiction of the United States and of this Honorable 
Court. 

WHEREFORE, libellant prays that proess in due 
form of law according to the practice of this Hon- 
orable Court in cases of admiralty and maritime jur- 
isdiction may issue against the said vessel, her ma- 
chinery, tackle, apparel and furniture, and that all 
persons claiming an interest in said vessel may be 
cited to appear and answer,—but not under oath, the 
same being waived,—the matters and things in this 
libel contained, and that upon the final hearing this 
court may pronounce in favor of libellant’s said de- 
mand with interest and costs, and that said vessel 
may be condemned and sold to pay the same, and for 
such other and further relief as is proper in the prem- 
ises. 

WILLIAMS, WOODS CINTEIGUM: 
Proctors temeleimellant 


THE PORT OF PORTED. 
[Bay vety My Jeteae 
President. 


UNITED STATES CE AV Ric 
State and District of Oregon—ss. 


I, A. L. Pease, first being duly sworn, on oath say 
I am president of the above named libellant, and the 
foregoing libel is true as I verily believe. 


jwplon eleva le, 


Subscribed and sworn to before me this 6th day of 
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November, 1906. 
| Notarial Seal. ] Pie AINE KK, 
Notary Public for Oregon. 


[Endorsed]: Libel. Filed November 8, 1906. 
Be, Micke, 
Clerk. 
By G. H. Marsh, 
Deputy. 
vee STATES OF AMERICA, 
State and District of Oregon—ss. 
I, A. L. Pease, first being duly sworn, on oath, say 
I am president of the above libellant, and the fore- 
going libel is true as I verily believe. 
Aol PASE. 


Subscribed and sworn to before me this 6th day 
of November, 1906. 
| Notarial Seal. | Hee PARICERS 
Notary Public for Oregon. 


And afterwards, to wit, on the 3 day of December, 
1906, there was duly filed in said Court, Excep- 
tions to Libel, in words and figures as follows to 
wit: 

[Exceptions to Libel. ] 
iit tlie District Court of the Umited States for the 
District of Oregon. 


Mie PORT OF PORTLAND, 
Libellant, 


WS 


mae sot EAMSHIP CHEORGE W., ELDER, her 
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machinery, tackle, apparel, etc. 


To the Hon. Charles E. Wolverton, Judge of the 
District Court of the United’ States anand ior die 
District of Oregon. 


Now comes “J. Hy Peterson and Chasm boc, 
claimants herein, and except to the libel of the Port 


of Portland for the reasons and upon the grounds 
following, to-wit: 
i, 

Because the Statutes of the State of Oregon pur- 
porting to incorporate said Port of Portland are con- 
trary to the Constitution of the State of Oregon in 
that said statues do not limit the term of office of the 
officers of said pretended corporation. 

IT. 

Because the pretended statute purporting to au- 
thorize said Port of Portland to construct, operate or 
maintain a dry dock and to levy taxes therefor is un- 
constitutional and void: (1) Because the construc- 
tion, operation or maintenance of said dry dock is 
not for municipal purposes or in any sense a public 
purpose; (2) Because such statute places no limit 
on the power of said corporation to contract debts; 
(3) Because said statute attempts to delegate to a 
body of individuals arbitrary powers to make rules, 
regulations and charges; (4) Because said statute 
provides for the exercise of legislative, executive and 
judicial powers by one body of officers; and (5) Be- 
cause the title of said act does not embrace or specify 
the contents thereof in so far as the same purports to 
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authorize the construction, operation and mainten- 
ance of a dry dock. 
i: 

Because said statutes do not authorize said Port 
of Portland to make any claim or charge against any 
boat, steamship or vessel for being lifted upon said 
dry dock or resting there while undergoing repairs. 

IV. 

Because said libel discloses no maritime lien or 
claim within the jurisdiction of this Court. 

In all of which particulars the said libel is imper- 
fect and insufficient and therefore the said claimants 
are not bound to answer the same, and they pray that 
the said libel may be dismissed with costs. 

Dated at Portland, Or., December 3, 1906. 

vie ONS SNE 
Proctor for Claimants. 
[Endorsed]: Exceptions. Filed December 3, 


1906. 
E, D. MchEBE 


Clerk. 
By G. H. Marsh, 
Deputy. 
And afterwards, to wit, on the 24 day of February, 
1908, there was duly filed in said Court, an Opin- 
ion on Exceptions to Libel, in words and figures 
as follows to wit: 
[ Opinion on Exceptions to Libel. | 
In the District Court of the United States for the 
District of Oregon. 
No. 4879. 
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THE PORT OF POR DAD: 
Libellant, 
vs. 
THE STEAMSHIP GROKGE WEED aie: 
machinery, tackle, apparel, etc. 
WILLIAMS, WOOD ® PEN THICUM tor Libel 
ant, 


MILTON WesMIiP Ete: Claimants 


This is a libel in rem to recover against the steam- 
ship George W. Elder, the averments showing in 
effect that the libellant is a municipality, with pow- 
er to sue and be sued, and with power, among other 
things, to operate a dry-dock within the limits of the 
Port of Portland; that the George W. Elder is a ves- 
sel plying the waters of the United States; that be- 
tween May 29th and September 18, 1906, at the in- 
stance and request of her owner, and upon the faith 
and credit of the vessel, the libellant lifted the vessel 
upon its dry-dock, and furnished ‘“dry-dockage” 
thereof for the period of time intervening said dates 
and performed extra labor, and suffered damages, 
the reasonable value of which services and _ the 
amount of damage being set out; that by the statute 
of the State of Oregon, a lien is created upon the ves- 
sel enforceable in admiralty, and that demand for 
payment has been made and payment refused. 


(WOLVERTON, District Judge:) 
The libel is challenged by exceptions thereto, upon 


grounds following: 
First. That the act constituting the Port of Port- 
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land as a municipality is unconstitutional, and espe- 
cially as it respects the authority attempted to be 
conferred by which it is designed that the municipal- 
ity shall construct and operate a dry-dock; and, 

Second. That this Court is without competent 
jurisdiction, for the reason that the cause is not of 
acharacter coenizable in admiralty. 

The constitutionality of the act incorporating the 
Port of Portland as originally enacted has been set 
at rest by the judgment of the Supreme Court of the 
mere of Oregon in the case of Cook v. The Port of 
eodand, 20 Or., 580. Such judgment has been 
adopted by this court in The John McCraken, 145 Fed. 
705, and it is not essential that the subject be again 
reviewed here. 

But it is insisted that the amendatory act of the 
Legislative Assembly of the State of Oregon, which 
authorizes for the first time, the erection and main- 
tenance of a dry-dock (See Session Laws 1901 p. 417), 
is unconstitutional insofar as it relates to such au- 
thority, because the subject thereof, namely, dry- 
docks, is not expressed in the title. 

It may be at once conceded that any amendment 
to an act which introduces a subject not included in 
the title of the original act or the title of the amen- 
datory act, nor germane to the subject embraced in 
either of such titles, operates in contravention of Art. 
ie occ, 20 of the State constitution, and is therefore 
nugatory and void. The question here, however, is 
whether a subject has been introduced by the amen- 
datory act not connected with or germane to the 
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subject expressed in the title of the original act. 
The title of the act is, “An Act to establish and in- 
corporate The Port of Portland, and to provide for 
the improvement of the Willamette and Columbia 
Rivers, in said Port, and between said Port and the 
Sea. The title of the-amendatory aches ene ct 
to revise and amend am act entitled am act, sete.) so 
that there is nothing added to the original title; no 
other subject introduced. The plain purpose of the 
act is to incorporate a municipality like a city is in- 
corporated, and yet in the case of the incorporation 
of a city, with all of its complexity of powers con- 
ferred, the title is a very simple thing. I note, by 
turning to page 796 of the Session Laws of 1891, the 
next act following the Port o1 Portland acw, “ie vet 
to incorporate the City of Portland, \ Uiissiseall 
there appears of the title, notwithstanding the mu- 
nicipality is empowered, through its common couneil, 
to assess and levy taxes, to grant licenses, to prevent 
and remove nuisances, to appoint a harbor master, to 
regulate the building of wharves, to provide for the 
establishinent of market houses, and to do the multi- 
tude of things incident to the regulation and welfare 
of a eity and its government. All these, and other 
kindred matters of control and regulation, are always 
considered to be embraced by the one central subject 
=the incorporation of aecity.. Now, 1 scemsceper- 
fectly natural that a municipality created for the pur- 
pose of improving and keeping open great water- 
ways in aid of commerce should be given the author- 
ity to construct and maintain a dry-dock. It ts as 
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easily germane to the subject embraced by the title 
as the construction or maintenance of wharves and 
docks is connected with the simple title for the in- 
corporation of a city, or of the many and diverse oth- 
er subjects of specific power conferred by the various 
provisions of the charter. 

Section 2 of the original act purports to set forth 
in brief order the “object, purpose and occupation” 
of the corporation, which was to improve and main- 
fmeaeciiiy) S cliamnel of a depth of 25 feet from the 
Cities of Portland, East Portland, and Albina to the 
sea; while section 2 of the amendatory act states the 
“object, purpose and occupation” to be to promote 
the maritime shipping and commercial interests of 
f@ieerort of Portland. Section 3 reiterates the object 
and purpose as stated in section 2 of the original 
det: 

It is urged that the additional object and purpose 


as set forth in section 2 of the amendatory act is the 
adding of another subject for legislation under the 


old title, and therefore demonstration that the amen- 
datory act is unconstitutional. 

There is, it seems to me a palpable vice in the prem- 
ise. Section 2 of the amendatory act combines no 
new or distinct subject, but does suggest new matter, 
which is, by reasonable intendment properly connect- 
ed with the principal subject, that of the incorpora- 
memeet ihe Port ot Portland. itis as nearly allied to 
that subject as the provision for the improvement of 
the Willamette and Columbia Rivers between the 
port and the sea. The central idea attending the en- 
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tire act, with all of its amendments, is to establish and 
incorporate a port under the designation of the Port 
of Portland. This is the real and paramount subject 
for legislation. The improvement of the channel 
of the two rivers and the promotion of maritime ship- 
ping and commercial interests of the port are inci- 
dental, and matters naturally and truly connected 
with the establishment and maintenance of the port, 
as naturally and truly so as the opening of streets, 
the establishment and maintenance of wharves, the 
providing of water and lights, the establishment of a 
fire and police system, and the maintenance of public 
parks by an incorporated city, incorporated under the 
simple title of “An act to mcorporate the city of... 
eee lw. tana Lt 1S a MmOst Mattinal thine tor 
port organized as such to deepen, if need be, and im- 
prove its harbor, to remove obstructions and deepen 
the channels entering such harbor, to maintain and 
operate dredges for the purpose, and to promote 
shipping and all commercial interests connected witil 
the coming and departure of vessels laden with the 
products and fabrics of the home market and else- 
where. All these things are connected with and man- 
ifestly germane to the central subject. So with the 
objection interposed that the libelant 1s without pow- 
er to construct and operate a dry-dock. The power is 
plainly conferred by the very letter of the amenda- 
tory act; and it would seem clear that the construc- 
tion and maintenance of a public dry-dock is as nvr 
ly allied, and as directly germane, to the central sub- 


ject of incorporating a port as the construction and 


us. the Port of Portland 13 


operation of dredges for improvement of the channels 
of the rivers leading into the harbor, and of the har- 
bor itself; and, being so, the objection that the amen- 
datory act, construed with the original, embraces 
more than one subject is clearly untenable. The prin- 
ciple involved is supported by David v. Portland Wat- 
er Committeee, 14 Or. 98. 

Mimics itittiWer msisted that the amendatory act is 
also void’ because it authorizes the levy of taxes for 
the erection of such dry-dock, asserting that when so 
levied it is not for a public purpose. It is of manifest 
persuasion that a city may construct and maintain 
wharves for the use of the public, and it may charge 
tolls therefor. It could lawfully maintain a ferry 
across the stream adjacent to or passing through the 
city limits, and charge tolls, which being so, the Port 
of Portland could as consistently maintain and oper- 
ate a dry-dock, which is in equally as large a sense 
for public use and purpose, to subserve the interests 
of shipping. The following authorities, by strong an- 
alogy attest the public character of the enterprise of 
constructing and operating a dry-dock: 

IFoan “:ssociation v. Topeka, 20 Wall. 655; 

Township of Burlington v. Beasley, 94 U. S. 310; 

ier vy. Cuming County, 111 U.S. 363. 

One other point is made in this relation, which is, 
that the Board of Control of the Port of Portland is 
made appointive and self-perpetuating, rather than 
elective, and that therefore the entire act, with all 
the amendments, is unconstitutional and nugatory. 
The Oregon Supreme Court seems to have settled 
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the question otherwise (David v. Water Committee, 
supra; State v. George, 22 Or. 142; and Eddy v. Kin- 
caid, 28 Or. 537), and I feel bound by the adjudica- 
tion. 

We come now to the question of the jurisdiction 
of a court of admiralty to take and maintain cogniz- 
ance of the cause. Is the cause maritime? This de- 
pends upon whether the contract set out in the libel, 
implied though it is, is maritime. We are informed 
by the libel that, at the instance and request of the 
owner, and upon the faith and credit of the vessel, 
libelant lifted the Steamship George W. Elder upon 
its dry-dock, and furnished dockage therefor for a 
time specified. It is previously alleged that the EI- 
der is a vessel plying the waters of the United States. 
The contract, therefore, was one for the dockage of 
a vessel plying the waters of the United States. It 
does not specifically appear in the libel whether the 
Port of Portland is the home port of the steamship 
Elder, or whether her home port is within the State 
or District of Oregon, but it seems to be conceded, 
and I am warranted, therefore, in treating the cause 
as if such wete the case 1m facta) Gis sadness. 
Rumbell, BS UlS, ly litinae: 

“In the admiralty and maritime law of the United 
States, as declared and established by the decisions of 
this court, the following propositions are no longer 
doubtful: 

“Ist. For necessary repairs or supplies furnished 
to a vessel in a foreign port, a lien is given by the 


general maritime law, following the civil law, and 
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may be enforced in admiralty. 

“2d. For repairs or supplies in the home port of 
the vessel, no lien exists, or can be enforeed in ad- 
miralty, under the general law, independently of lo- 
Calestatute. * 

Bod. Whenever ihe statute of a State gives a licn, 
to be enforced by process in rem against the vessel, 
for repairs or supplies in her home port, this lien, be- 
ing similar to the lien arising in a foreign port under 
imewcenetal law, is in the nature of a maritime licen, 
and therefore, may be enforeced in admiralty in the 
courts of the United States. 

“4th. This lien, in the nature of a maritime lien, 
and to be enforced by process in the nature of admir- 
alty process, is within the exclusive jurisdiction of 
the courts of the United States, sitting in admiralty.” 

The same eminent jurist who announced these 
principles as settling the law in the United States— 
Mr. Justice Gray—in a still later case (The Glide, 167 
U. S. 606, 624), sums up the entire jurisdiction, mari- 
time and admiralty, under the Federal Constitu- 
tion, in the following language: 

‘A lien upon a ship for repairs or supplies, whether 
created by the general maritime law of the United 
Ses or by a local statute, is a jis in re, a right of 
property in the vessel, and a maritime lien, to secure 
the performance of a maritime contract, and therefore 
may be enforced by admiralty process in rem in the 
District Courts of the United States.” 

This seems to comprise the whole law upon the 
subject as it can have relation to the present contro- 
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versy. The statute of Oregon, section 5706 B. & C. 
Comp., provides that: 

“Every boat or vessel used in navigating the wat- 
ers of this state or constructed in this state shall be h- 
able and subject to a lien,— 

* 2 * & 

“2. For all debts due to persons by virtue of a con- 
tract expressed or implied, with the owners of a boat 
or vessel * * * * {o conmstnnct, repair, or lame 
such boat or vessel, on account of labor done or ma- 
terial furnished by mechanics, tradesmen, or others 
in the building, renairing, fitting, and furnishing, or 
equipping such boat or vessel, or on account of stores 
and supplies furnished for the use thereof, or on ac- 
count of launch ways constructed for the launching 
of such boat or vessel; 

‘3. For all sums due for wharfage, anchorage, or 
towage of such boat or vessel within this state.” 

A maritime contract may extend to repairs made or 
supplies furnished a vessel while actually employed 
in shipping, or, in other words, engaged in commerce. 

As to the question of jurisdiction, regard is had to 
two factors only, which are determinative, namely, 
the purpose for which the craft was constructed, and 
the business in which it is engaged. When it is al- 
leged that the vessel is plying the waters of the Unit- 
ed States, which must be taken as the fact for the 
purpose of the exceptions, the business in which it is 
engaged appears to be maritime in character, and 
- therefore the contract was with reference to a ship 


actually engaged in commerce. So it is that, during 
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the repair of a vessel, it is often necessary that she 
be at a wharf, dock, or pier to be most conveniently 
and safely accessible. 

Pilic pecuniary charge in the nature of went to 
which vessels are liable for the use of a dock or wharf 
is called wharfage or dockage, and is the subject of 
admiralty jurisdiction.” 

memediets Adiutitality, 3 Ed. * 283. 

The term “dry-dockage™ is employed by the libel, 
by which I presume is meant given dockage in a dry- 
dock. The statute alluded to seems broad enough to 
comprise this kind of service, and the contract beng 
for maritime services with reference to a ship engag- 
ed in commerce, there can remain no further question 
that she is subject to the lien intended to be imposed 
by the statute, and also that this court of admiralty 
has jurisdiction in rem to enforce the lien. 

Some question was made that, the ship being in a 
dry-dock, the service was on land; but the contrary 
is trite, as is held by Mr. Justice Brown in The Robert 
eeearsous, 191 UD. S. 17, 33. Vhis case is valuable 
in its bearings upon other phases of the case at bar. 

As it pertains to the authority of the Port of Port- 
land to charge compensation for the service of dock- 
age, | am of the opinion that it is conferred by the 
general power granted under section 4636 B. & C. 
Comp. 

The court is not at this time concerned with the 
causes conducing to the necessity for docking the ves- 
sel. All it can know is what appears from the libel. 
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The exceptions will be overruled. 
[Endorsed]: Opinion on Exceptions to Libel. 
Filed Feb. 24, 1908. 
DL WWieIN S18, 
Clerk U. S, District Count 


And afterwards, to wit, on the 20 day of April, 1908, 
there was duly filed in said Court, an Answer, in 


words and figures as follows to wit: 


{ Answer. | 
In the District Court of the United Statcs for the 
District of Oregon. 


THE POR@ OF POR TEAM: 
Libeliant, 
VS. 
THE STEAMSHIP GEORGI. bieiieiea ie. 
machinery, tackle, apparel, etc. 

To the Honorable Charles E. Wolverton, Judge of 
the Above Entitled Court: 

The answer oi J. MH) Petersonvand Clhiantcs Pao 
owners and claimants of the Steamship George W. 
Bider.« her machiner.. tdekiew apparel cic omunc 
libel of the Port of Portland against said ship; 

And now comes said J. H. Peterson and Charles P. 
Doe, owners of said Steamship George W. Elder, and 
for answer to the libel of.said Port of Portland 
against said ship, her machinery, tackel, apparel, ctc., 
doth allege and articulately propound as follows: 

i 


As to the allegations im paragraphel et sarduiibe! 
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claimants admit that said libellant at all times speci- 
fied in the libel assumed to operate a sectional float- 
ing dry dock within the county of Multnomah and 
State of Oregon, but claimants are advised and he- 
lieve that the operation of said dry-dock by libellant 
is and at all times has been without authority of law, 
and claimants therefore deny each and all of the state- 
ments and allegations in said paragraph [. of said 


libel contained. 
ele 


As to paragraph 2 of said libel, claimants deny each 
and all of the statements and allegations therein con- 
fined, except in so far as said statements are not 
repugnant to the following facts which claimants 
aver to be just and true, to-wit: that on and for some 
fm@eprior to the 2ist day of January, 1905, a certain 
Steamship known as the “George W. Elder” was 
owned by the Oregon Railway & Navigation Com. 
pany, and was engaged in traffic and commerce be- 
mecen ie city of Portland, Oregon, and the city of 
Soe rancisco, California; that the Port of Portland, 
Willamette District, Oregon, was the home Port of 
said vessel, and she was sailing under a certificate of 
registration in said Port; that on or about said date 
said Steamship was wrecked in the Columbia River, 
so that said Steamship was rendered unfit for navi- 
gation, and was required to and did discontinue and 
abandon her ordinary trips and withdrew from any 
and all commercial pursuits; that several attempts 
were made by said owner to raise said ship but said 


attempts were unsuccessful, and said owner was re- 
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quired to and did abandon her as a total wreck, and 
thereupon said owner surrendered the certificate of 
registration of said vessel for cancellation, and the 
same was cancelled because said vessel had become 
and was a total wreck; that at the time of said wreck 
said vessel was insured against accidents, and there- 
upon said owner abandoned said hulk and turned the 
same over to the underwriters, and the underwriters 
thereafter made attempt« *9 raise the same, which at- 
tempts were ineffectual, and thereafter said hulk, 
together with the machinery, appliances and apparel 
then therein contained was sold to J. H. Peterson, 
one of the claimants herein, and thereafter and on or 
about the 21st day of May, 1906, said J. H. Peterson 
sueceeded in raising said hulk and removed the same 
to the city of Portland; and thereupon said J. H. Pet- 
erson undertook to make certain repairs, alterations 
and re-equipment to said hulk, so as to constitute a 
new vessel capable of being registered and engaging 
in the pursuits of trade and commerce; that thereaft- 
eeand On or about tic dayioh...0). 2a 
1906 said J. H. Peterson agreed to sell and transter 
to Charles P. Doe, one of the claimants herein, an 
undivided one-half interest in said hulk; that such 
new vessel was not completed or registered until aft- 
er the filing of the libel herein, nor until November 
21st, 1906, when she was completed, registered and 
enrolled at the United States Customs Office in said 
Port of Portland, and placed tn the way of trade and 
commerce under the same name as said wrecked ship 
bore; that at all times between said Zlstdayeoi sg) 
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lias, 1905, and the said’21st day of Novemlyer, 1906, 
said hulk was not in any wise or manner engaged in 


comnnerce. 
III. 


As to paragraph 3 of the hbel, claimants admit that 
the libellant lifted said hulk upon the dry-dock which 
it assumed to operate, and furnished dry-dockage for 
the same from the 29th day of May, 1906, to the 18th 
day of September, 1906, and claimants admit that 
libellant performed some extra labor upon said hulk, 
the exact amount of which claimants are not at this 
time able to state, and claimants aver that the reason- 
all@mealie of said services and of said exra labor and 
of all services performed by said libellant in connec- 
tion with said hulk was and is of no greater or larger 
sum than $7294.55, which amount claimants have du- 
ly paid to said libellant, and claimants deny that said 
services or any thereof were performed upon the 
faith and credit of said vessel, and allege and aver 
that said services were performed upon the personal 
credit of said J. H. Peterson, and claimants deny that 
the reasonable value of said services or the schedule 
ime tor the same was the sum of $10,533.60 or any 
greater sum than $7294.55; and claimants deny that 
in adition thereto said libellant performed 460 hours 
of extra labor, or any extra labor, upon said vessel 
upon the faith and credit thereof or otherwise, or that 
such alleged extra labor was of the reasonable value 
SiesUe per hour, or of any value at all: and claimants 
deny that in raising, lowering or repairing said al- 


leged vessel, damage was sustained to keel-blocks or 


22 The Steamship Geo. W. Elder, et al 


wedges amounting to the further sum of $94.25, or 
any sum whatever; and claimants admit that no part 
of said sums have been paid save and except the pay- 
ment of the sum of $7294.55, which payment was 
made as hereinbefore stated; and claimants deny that 
there is now due, owing or payable from said alleged 
vessel or her owner or owners to libellant, a balance 
of $4788.00, or any balance or sum whatever; and in 
this connection claimants aver and allege that dur- 
ing the time that said hulk rested in and upon said 
dry dock, to-wit: 

1906, said libellant carelessly and negligently suf- 
fered and permitted the sections of said dry-dock to 
become and be out of alignment, and said libellant 
carelessly and negligently suffered the same to re- 
main out of alignment after due and proper notice 
thereof, whereby said hulk became warped, twisted 
and hogged and greatly damaged. 

TV. 

As to paragraph 4 of said libel, claimants deny that 
under and by virtue of Section 5706 of the Statutes 
of the State of Oregon as compiled by Charles B. Bel- 
linger and W. W. Cotton) a ten) was or is (crearcd 
upon said alleged vessel inforceable in admiralty or 
otherwise, and claimants allege and aver that said 
laws do not create or permit a lien for all or any 
of the alleged services performed by said ltbellant. 
and particularly not for the alleged damage to keel- 
blocks, ete. 

Ve 


And claimants aver and allege that libellant is not 
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and never was authorized by its alleged charter or 
by any statute, to levy, assess, or collect any toll 
against any vessel or hulk of vessel, or against the 
owners thereof. 
ae 

As to paragraph 6 of said libel, claimants deny 
that any of the matters or things set forth in said 
libel are within the admiralty or maritime jurisdic- 
tion of the United States or of this Honorable Court. 

Pewclainiaats herein for a further and separate 


defense to the libel heretofore filed herein, shows: 


SECOND DEFENSE. 


lt 

That on and prior to January 21st, 1905, the Steam- 
ship George \V. Elder was registered and enrolled 
in the United States Customs Office in the Port of 
Portland, Willamette District, Oregon, by the Orc- 
gon Railway & Navigation Lompany, a corporation 
organized and existing under the laws of the State 
of Oregon, the owner of said vessel, and said Port of 
Portland was the home Port of said ship and she was 
then in commission and engaged in navigation and 
commerce; that on said date or soon after said ship 
was wrecked on the Oregon side of the Columbia 
River in the State of Oregon, and the said owners 
were compelled to and did abandon said ship and sur- 
femcer lier papers for cancellation, and the same were 
thereupon cancelled and the said ship was thereupon 
withdrawn from commission and navigation, being 


wholly incapable of being navigated or in any wise 
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or manner engaged in commerce or navigation, and 
said ship became and was a derelict; and thereupon 
the underwriters of said derelict took possession of 
the same and sold the hulk and all machinery, apparel 
and articles then in said ship formerly used in con- 
nection with the navigation thereof, to J. H. Peter- 
son, one of the claimants herein, and the said J. H. 
Peterson thereupon took possession of said derelict 
and removed the hulk thereof to the dry-dock re- 
ferred to in the reply herein and caused the same to 
be placed on said dry-dock; and thereupon each and 
all of the alleged work, labor and services and other 
things set out in the complaint as performed upon 
said alleged Steamship, was performed upon said 
hulk, 
ie 

That during all the time when said alleged work, 
labor, services and other things referred to in said 
complaint were rendered and performed, said hulk 
was not a Steamship or other vessel in any wise or 
manner engaged in navigation, transportation or 
commerce, nor did the said J. H. Peterson have in 
view or mind any commercial engagements for the 
same until after certain alterations, changes, re-equip- 
ment and re-building thereof should have been com- 
pleted, so as to render the same able to again engage 
in navigation and commerce. 

MMi 

That at all times herein referred to the said dry- 

dock was located upon and fastened to the land, and 


said work, labor and services referred to in the reply 
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herein were performed upon said hulk while located 
in said dry dock, being then upon the land, and not 
upon the high seas or upon any public waters. 

WHEREOF claimants pray that Itbellant take 
nothing in the above entitled cause; that said hbel 
be dismissed, and that elaimants herein have and re- 
cover from said libellant costs and disbursements 
herein incurred, and such other and further relief as 
may be just and proper in the premises. 


CO Pao, 
By jor. P. 
Je el eet DIeSOINy 
Claimants. 


Milton VW. Luther, 
IPrector for Claimants. 


Pee STATES OF AMERICA, 

District of Oregon—ss. 

On this 18 day of April, 1908, before me at Port- 
land, Oregon, personally appeared the within named 
J. H. Peterson and made oath that he had read the 
foregoing answer and that the same is just and true 


as he verily believes. 
joe PEt RSON 


Subseribed and sworn to before me this 18 day of 
expr, 1908. 
ivotarial Seal.| AL (OD INIA EE 
Notary Public for Oregon. 


[Endorsed]: Answer. Filed April 20, 1908. 
Doin CAN NON, 
ClenemlGe S: Dist. Court. 
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And afterwards, to wit, on Tuesday, the 20 day of 
April, 1909, the same being the 44 Judicial day of 
the Regular March, 1909" Derm of sade Court: 
Present: the Honorable CHiAs, 2a Qe. ER 
TON, United States District Judge presiding, 
the following proceedings were had in said 
cause, to-wit: 


In the District Court of the United States for the 
District of Oregon. 


PH PORT Or FORTEAN, 
Cibeliaaity 
VS. 
THE STEANSHIP GEORG Sib tk when 
machinery, tackle, apparel, etc. 


Based upon the stipulation of the parties herein it 
is ordered that this cause be and it is hereby referred 
to A. W. Person, a notary public for the State of Ore- 
gon, as commissioner to take and report all testimony 
submitted by either the libellant or the claimant, the 
taking of said testimony to be concluded and said 
testimony filed in this court by the Ist day of June, 
1909. 


And afterwards, to wit, on the 22 day of April, 1912, 
there was duly filed in said Court, an Opinion on 
the Merits, in words and figures as follows to- 
wit: 

[ Opinion. ] 
No. 4879. 
In the District Court of the United States for the 
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District of Oregon. 
BOrRT OF PORTLAND, 
Libellant. 
v. 

Seo cr MORGE W. ELDER. 

WILLIAMS, WOOD & LINTHICUM for Libel- 
lant. 

NPE TON We SMwirH tor Claimants. 


Libel to recover for services rendered in raising 
and keeping in dry-dock the Steamship George W. 
Elder for and while undergoing repairs. 

ive Bider, while navigating the Columbia River 
below Portland, and near Goble, ran upon a roek and 
sank. This was in January, 1905. Her owners sur- 
rendered her to the underwriters, who, in turn, being 
Mmale to raise Wer, sold her at auction to J. H. Pet- 
erson. Peterson subsequently sold an interest in the 
Meccelto Charics P. Doe. In the meantime her res- 
istration papers were surrendered. Peterson  suc- 
eceded in raising the vessel in the latter part of the 
spring of 1906, and, Doe becoming interested, she 
was placed in the Port of Portland dry-dock on Sun- 
day, May 27, 1906, the lifting having been complet- 
eqon Monday, the 28th, at 5:30 A. M. She remained 
in dry-dock undergoing repairs until September 18, 
1906, when she was released. There was no written 
contract between the Port of Portland and the own- 
ers for placing her in dry-dock, or respeeting the 
charges to be made for the services, or for keeping 
her in dry-doek for the time necessary for making 
ciemrepains. Lhe Pert ot Portland, however, had 
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previously issued a schedule of charges for such ser- 
vices, of which the owners of the Elder were cog- 
nizant, and the dockage was simply had at the in- 
stance of the Elder's owners, without further formalt- 
ties as to contract or agreement. The injury sustain- 
ed by the Elder was to her substructure, for the 
length of 43 to 45 feet. Her keel was bent upward 
and broken in three places, and her kecl-plates were 


likewise stove in and bent and broken. The cen- 
ter of the rent was 80 feet aft from the stem, and was 


of such proportions as that the ship, without careful 
handling, was liable to break in two. The ship when 
docked occupied three pontoons or sections of the 
dry-dock, the sections being each 80 feet in length, 
and separated from each other by a space of two feet, 
and the vessel's length was 250 feet. The center of 
the rent in the ship’s bottom came directly over the 
junction of sections one and two, the brokn part 
thereby extending over a part of two pontoons of the 
dry-dock. The dock is provided with locking-blocks 
for holding the sections in place. 

WOLVERTON, District judge: 

All the questions of legal import except one have 
been practically determined upon the exceptions to 
the libel. 159 Fed. 1005. The remaining question 
now presented is whether the Elder was a vessel 
within the meaning of the maritime law, rendering 
her subject to libel in rem for dry-dock charges, al- 
though she had been wrecked, abandoned by her 
owners and underwriters, and her register closed. 


Besides this, there is a question of fact to be de- 
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termined, which is whether the work of docking the 
vessel and placing her in alignment suitable to re- 
ceive her repairs was so negligently and unskilfully 
done as to delay the contractor in making the re- 
pairs and thus add to the time which the ship was re- 
quired to be held in dry-dock; the claimants claim- 
ing that they should have a reduction of the dry- 
dock charges on that account. 

iheeannot welll he clained that the Elder in her 
wrecked condition was not yet a vessel. She was not 
destroyed as a vessel—she was simply wrecked by 
a hole being stove in her bottom so that she sank. 
She was still susceptible of being raised and towed 
for a number of miles, and placed in a dry-dock, where 
she received her repairs, and henceforth was a ship 
ready for navigation. Her model was preserved in 
every way. Neither did she lose any of her propelling 
machinery or equipment. In the case of Hardy et al. 
fees Kuceles, Med. Cas. No. 6062, the Ruggles, a 
steam propeller enrolled and owned in New York, 
while on a voyage to North Carolina, was burned to 
the water’s edge. The hull, with steam machinery 
and propelling wheel on board, was towed to Smith- 
field, Virginia, and there rebuilt, the old hull being 
used, with engine frame and boilers standing; but 
the length of the vessel was somewhat increased; 
and it was held that this was an old vessel rebuilt, 
and not a vessel constructed anew. She did not, 
therefore lose her identity, but continued to be a for- 
eign vessel, and not a domestic vessel in Virginia. 
The court, quoting from Molloy, says: 
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“If a ship be right up am pants, and! repaimed in 
parts, and taken asunder in parts, yet she remains the 
same vessel and not another; nay, though she hath 
been so often repaired that there remains not onc 
stick of the original fabric - 

In the case of The Progresso, 46 Fed. 292, the facts 
were these: The steamer in question, while a British 
vessel registered under the name of ‘Wells City,” 
sank in the harbor of New York. She was abandon- 
ed by her owner, and her registry as a British vessel 
closed. Being raised by the underwriters, she was 
purchased by the claimant, with the purpose of pro- 
curing for her a register as a vessel of the United 
States under the name “Progresso”. Certain ser- 
vices were rendered the vessel while afloat in the At- 
lantic basin, before she had obtained an American 
register, and the question was urged whether she was 
a vessel in the maritime sense, and whether the ser- 
vices rendered her were maritime. It was held that 
the Progresso was no less a ship or vessel because 
she had no national character and was without a 
name, that she could navigate and would be subject 
to salvage, and that, while she may not have been en- 
titled to the rights and privileges of a vessel of the 
United States, she was nevertheless a vessel capable 
of being employed in commerce as a ship and a sub- 
ject of maritime service. 

The fact that a vessel is not enrolled or licensed 
does not affect the question of jurisdiction. The 
General Cass, Fed. Cas. 5307. And it makes no dif- 
ference whether a ship is unfit for sea at the time a 
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Couenact isanade in her behalf; if the object and,eficct 
of it be to enable her to pursue her business upon the 
sea, it is in 114s nature maritime. The Marion S. Har- 
fi oo Fed. 7/98. 

True, the Elder after her wreck was not a vessel 
capable of navigation by her own motive power, but 
she had not been destroyed as a vessel; she was still 
possessed of her hull, though damaged, and all of 
her engines, boilers and equipment were aboard of 
her, so that, save for the damage, she was still a ves- 
sel capable of navigation, and the very purpose of 
placing her in dry-dock was to make suitable repairs 
so that she might again navigate by her own mo- 
tive power as she had done before. That her regis- 
try was closed for the time being does not, as we have 
seen, afiect the case, and I hold, therefore, that she 
Was a vessel in the maritime sense receiving repairs, 
and was subject to reasonable dry-dock charges, and 
to a maritime lien on account of such charges. 

As to the question of fact, the evidence shows that 
the Elder was lifted in the dry-dock on Sunday, May 
2/, 1906, the work being completed at 5:30 Monday 
morning, May 28th. The Elder is charged with 
Piicteday Wiay 29, 2/c per ton (gross tonnage), 
e7or/0; then for 5 days at 10c per day per ton, ag- 
gregating $855.00; and then for 88 days at 7c per 
day per ton, aggregating $10,533.60; the vessel being 
released from the dry-dock September 18, 1906. Sun- 
days and holidays are excluded from the account. 
Aiter the ship was put in dry-dock her owners were 
engaged until June 20th in unloading her damaged 
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cargo, such as was on board when brought to the 
dock, and in taking out the cement which had been 
used in great quantities for the purpose of making 
her rigid and tight so that she could be pumped out, 
raised, and towed to a suitable place for making her 
repairs. The cement was poured in, over and about 
the rent made in her hull, and about the broken keel 
and keel-plates, and allowed to harden, so that it be- 
came necessary to remove the same before the work 
of repairing could be entered upon. The hbellant had 
nothing to do with removing the cement and cargo, 
and the actual work of repair began on June 20th. 
This appears from the Port of Portland’s log, and it 
is not seriously contradicted. 

Mr. Doe describes fairly well the damage sustain- 
ed by the Elder, which is in effect that she was hump- 
ed up immediately over the place where she struck 
the rock. The rock being a large one, the ship settled 
on top of it, and the rock pushed its way up through 
her bottom, carrying up the keel, frames and plates. 
stanchions and deck-beams, and everything with it. 
When she was put in dry-dock and her damaged 
parts removed, she was in a measure broken in two, 
or to be more accurate, perhaps, greatly weakened at 
the point of injury. When she went into dry-deck 
she was out of line because of her injury, which ne- 
cessitated putting her into line again, so that her keel 
might be put in true, and frames, keel-plats and oth- 
er adjustments propertly fitted and made fast and 
strong. 

Now, the principal complaint is that the Port of 
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Portland, by negligent and unskilful management of 
the dry-dock, delayed the work to the extent of 14 
or 15 days, resulting in a loss by the aimount of the 
dry-dock charges for that length of time. 

ite controversy may be solved, I think, by shat 
was done as it respects the keel, and the skill and dili- 
gence exerciscd on the part of the Port of Portland in 
doing the work of lining up the vessel. It seems that 
it was necessary to readjust the broken portion of the 
keel accurately and precisely before the further work 
of repairs could be procecded with. The molds or 
templets were to be taken for the other parts of the 
ship to be put in place after the keel was adjusted and 
ts exact elngth ascertained, as the length of the keel- 
plates and other adjustments depended on that. The 
consensus of claimants’ witnesses is to the effect that 
the ship was gotten into proper alignment about Jitly; 
14th, but went out again on the 16th, and was not 
satisfactorily realigned until August 18th, and that 
the loss of time occurred between these dates. The 
fault is laid to the fact that the injured part of the ves- 
sel was placed over the division line of pontoons 1 
and 2, and not entirely upon one of the pontoons, thus 
permitting the pontoons to weave about and wrench 
the vessel at its weakest point, slightly it is true, but 
sufficiently to delay the work of fitting in the broken 
part of the kcel and getting the proper molds for oth- 
er parts to be adjusted in order. The adjustment of 
the pontoons for the proper alignment of the ship 
was handled by shifting ballast in the pontoons, and 


it was by this method that the ship was in the end 
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brought into satisfactory alignment. The log of the 
libellant shows that the piece of keel necessary to the 
repair, which was manufactured by Moran Brothers, 
at Seattle, Washington, was not received at the dry- 
dock until August 8th. This was but ten days prior 
to the ship's alignment to the entire satisfaction of 
claimants. It seems to have been adjusted readily 
and at once, its proper and exact length ascertamed, 
and the work of making the molds or templets for 
fitting and adjusting the other parts necessary for 
making the repairs proceeded with. Mr. Albert Kel- 
ly, who was in charge of the work of repairing the 
Elder for the Portland Steel Ship Building Com- 
pany, which company had the contract for making 
such repairs, says the keel arrived somewhere 
“around about the 6th or t8h of August,” and that 
the keel-plates came along with the keel. So there is 
practically no conflict in the testimony as to the time 
the keel arrived; and the keel-plates arrived along 
with it. Kelly further says, in point of fact, he got 
his keel im early in Auetst, about the Ist or 21d sain 
this, however, he must be mistaken, for he could not 
have put it in before it arrived at the dock from the 
manufacturer. He further testifies, however, that 
he could not get the keel in until he got the scarphs 
in the old keel, and that he had to wait until he got 
the ship in proper line before he could get the proper 
length in order to do that, and that he was not very 
much inconvenienced by the fact that the vessel was 
not in line up to the time the keel arrived, “probably 
about four or five days.” These four or five days 
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added to the ten days between the Sth and the 18th 
would make up, excluding Sundays, about the time 
that claimants contend was lost by delays in lining 
up the vessel. And referring again to the Port of 
Portland's log, it shows that the keel and stem, not 
only arrived on the 8th day of August, but were put 
in place. Kelly says that it was only the work of an 
hour to make the pattern for the keel, that is, to take 
the length of such pattern, the keel being all ready to 
put in place when it came, except that it was required 
to be adjusted as to length, when the ship was once in 
line. The pattern had to be taken before the keel 
could be cut the proper length. But it appears that 
the keel was put in place on the 8th of August, so 
that the pattern must have been taken prior to that 
time, and to do that, the ship must have been in line. 
The claimants’ testimony is not exact as to the time 
the keel was put in, and it does not specifically refute 
the testimony that the keel was put in place on the 
oth of August. 

frank Walker, who drew up the specifications for 
and supervised the repairs, testifies that “it was abso- 
lutely necessary to have the ship’s keel in perfect line 
before any of the molds or templets could be made 
to the new part of the keel, keel-plates, shell plates, 
itaimes, stringers, keelsons, etc.” But on cross-ex- 
amination he was asked, “So it took them from the 
16th of July until the 18th day of August, at which 
first date they found they could not hold the dock in 
line with water (ballast)—it took them that length 
of time in which to get the dock in line by the shifting 
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and ajusting of the ballast?” To which he replied: 
“They got the dock into line, or practically into line, 
in a few days after the 16th; but it was the 18th of 
August before they had her in perfect line.” It is not 
improbable, therefore, that the molds or templets 
were made prior to August 8th, and the keel put in 
on that date, as the libellant’s log shows. But be- 
yond this, @Walker savs that he had no erineiem con- 
cerning what they did from the 16th of July to the 
I8th of August in getting the dock in line, and that 
“they did the right thing after the 16th of July, 2iter: 
they found they could not hold the dock there with 
water they did the right thing.” In this relation he 
further testified: “O. Well, did they pursue their 
work with diligence? A. They fairly well succeed- 
ed). And With diligence. eee death dili- 
Pence, 

It is admitted that the dock was a good one of its 
kind, and it must be further conceded, under the tes- 
timony, that the vessel, owing to its badly wrecked 
condition, was very difficult to put into true align- 
ment. It is probable that this feature attending the 
repairs had more to do with hindering the work than 
any unskilful or dilatory management of the dry- 
dock, and it is not proven that thie particular manner 
in which the ship was placed in the dry-dock had any- 
thing to do with the delay. Considering all the testi- 
mony, lam of the opinion that libelant is not charge- 
able with the delay complained of bay clainainiss on 
any part of it. 

I have further examined the testimony touching 
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the smaller items of charge, also contested, and am 
impressed that they should be allowed. 

The decree will be that the libellant recover against 
the Steimaship Elder the sum of $4788.00, together 
with interest at 6 per cent. per annum from Septem- 


ber I'S, 1906. 
[| fndorsed}: Opinion. Filed Pip, 22 oe: 
A. Nt CANNON, 
Clerk OS. Dicew caine 


And afterwards, to wit, on the 15 day of May, 1912, 
there was duly filed in said Court, a Final Decree 
in words and figures as follows to wit: 


[ Decree. ] 
In the District Court of the United States for the 
District of Oregon. 
EO! OF PORTLAND, 
Libellant, 
VS. 
(STEAMSHIP GEORGE W. ELDER, her 


machinery, tackle, apparel, etc. 


This cause was heard upon the pleadings and 
proofs mtroduced by the respective parties hereto, 
and argued by Mr. C. E. S. Wood. of proctors for the 
libelant, and Mr. Milton W. Smith, proctor for the 
claimant, and the court being now fully advised in 
the premises finds as follows: 


1. That on the 29th day of May, 1906, libelant was 
and still is a corporation created by and existing un- 
der certain acts of the legislative assembly of the 


38 The Steamship Geo. W. Elder, et al 


State of Oregon, with power, inter alia, to operate a 
dry-dock. 


2. That prior to the 29th day of May, 1906, the 
Steamship, George W. Elder, a vessel of the gross 
tonnage of 1710 tons, plying the waters of the United 


States, sank in the Columbia River. 


3, That on the 2/tivday of May, 1900; aiailiesic. 
quest of J. H. Peterson, her owner, and relying upon 
the faith and credit of said vessel, the libelant lifted 
said vessel upon its floating dry-dock at Portland, 
Oregon and furnished dry-dockage for said vessel 
from the 29th day of May, 1906 to the 18th day of 
September, 1906. 


4. That under and by virtue of Sec. 5706 of the 
statutes of Oregon, as compiled by Charles B. Bel- 
linger and W. W. Cotton, a lien arose against said 
vessel in favor of the libelant for dry-dockage ser- 


vices rendered upon the faith and credit of the vessel. 


3. That said George W. Elder, though wrecked, 
abandoned to the underwriters and her register clos- 
ed, was, at the time when such services were render- 
ed, a vessel in the maritime sense, and subject to rea- 
sonable dry-dock charges and to a maritime lien on 


account of such charges. 


6. That no delay in the repair ot the vessel was 
caused by the negligence or unskilfulness of the ltbel- 
ant. 

7. That the reasonable and agreed value ot the 


services rendered by the libelant to the George W. 
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[Ider were: 

Dry-Dockage. 
May 29th, 1 day 27 cents per ton mross-22...$ 461.70 
May 29th, 5 days, 10 cents per ton per day 855.00 
May 29th, 88 days, 7 cents per ton per dav$10,533.00 


Labor. 
460 hours at 30 cents per hour .......... $ 138.00 
Neel blocks and wedges injured, or de- 

ONPON CCL sic 94.25 
Motavamount earned _.¢.......... $12,082.55 
een Account oe oe 7,294.55 
TOU 6 $ 4,788.00 


Wherefor it is ordered, adjudged and decreed that 
said libelant do have and recover against the steam- 
ship, George W. Elder, the sum of $4788.00 with in- 
terest at 6 per cent per annum from September 18th, 
1906, together with costs and disbursements herein 
incurred, and that if said sum be not paid with in 30 
days from this date execution shall issue therefor. 

CHAS. E. WOLVERTON, 

May 15, 1912. District Judge. 


[Endorsed]: Final Decree. Filed May 15, 1912. 


A. M. CANNON, 
Clerk U.S. Dist. Court. 


And afterwards, to wit. on the 2 day of May, 1911, 
there was duly filed in said Court, Testimony in 


words and figures as follows to wit: 


In the District Court of the United States for the 
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District of Oregon. 
PORT OF PORTUAND 
Libellant, 
Vs. 
THE STEAMSHIP GEORGE WW. BEDE ice 


machinery, tackle, apparel, etc. 


TESTIMONY taken before A. W. Person, as 
Commissioner by virtue of an order of reference, 
made in pursuance of a stipulation between Proctors 
for the Libellant and Claimant in the above case, be- 
ginning on Tuesday, May 18th, 1909, at 10 o'clock 
A. M., and ending on Thursday, July Ist, 1909; there 
being present at the taking of said testimony Mr. J. 
C. Flanders, Proctor for Libellant, and Mr. Milton 
W. Smith, Proctor for Claimant. 

A. L. PEASE was the first witness produced on be- 
half of Libellant, and, having been first duly sworn 
to testify the truth, the whole truth and nothing but 
the truth, said witness testified as follows: 

Direct Examination. 

By Mir, PDANDE RS: 

Q. Captain Pease, what position, if any, did you 
hold in the year 1906 with the Port of Portland? 

A. Iwas President of the Port of Portland. 

Q. You were a member of the commission, be- 
sides being president, were you? 

ee. C5. Sit. 

QO. When were you elected president of the Com- 
mission? 

A. Marcel Sth, 1906: 


©. State whether or not you continued as pres- 
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ident of the commission from March 8th, 1906, for 
the remainder of that year? 

me 6Y CS. 

Q. Were you president of the commission at the 
time that the George W. Elder was dry-docked at the 
dry-dock of the Commission ? 

vee Y eS, Sir. 

Q. Did you visit the ship? 

BY cs, | sent down to the dock while she was 
on and before she was put on. 

Q. Did you have any conversation, to your recol- 
lection now, with Mr. J. H. Peterson about the plac- 
ing of the Elder upon the dock, or the rates to be 
charged? 

A. I don’t remember of having any conversation 
with him in regard to the rates for placing the ves- 
sel on there. 

©. To whoin did the Port of Portland look for 
the payment of its dry dock charges? 

A. They looked to the vessel. 

Q. That is, to the Elder? 

A. To the Elder, yes, sir. 

(Upon the faith and credit of what were the 
services in dry dockage rendered by the Port of Port- 
land, as far as the George W. Elder was concerned? 
Well, upon the value of the vessel, the Elder. 
Did you know Mr. Peterson? 

I knew him by sight. 
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Do you know anything whatever about his 
financial condition ? 
7 NO. sir. 
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Q. You may state what is the character of the 
dry dock of the Port of Portland, upon which the 
Elder was docked? 

A. It is a floating, sectional dock. 

©. You may state whether or not the dry dock 
is afloat at all times, when a vessel is upon it? 

Al. VYesusm. 


Q. Afloat at all times, is it, when a vessel is not 


on it? 
ae ee 
Q. How was it held in its position? 
A. Well, it has a dock around it. 
©. Held by lines to the deck iis it: 
A. Well, it is held by guys and timbers. 
Q. It rises and falls, does it, with the rise and fall 


of the river? 
a) Wee: 
O. And it is located where? 
A. It is located near St. Johns on the Willamette 


‘0. In Multnomah County, Oregon? 

Ay Vesusin. 

©. Do you know what was done with the ma- 
chinery of the George W. Elder at the time she was 
on the dry dock? 

A. Well, the machinery was in the vessel. 

Q. State whether or not she left the dry dock 
with the same boilers and engines and machinery as 
she had when she was lifted upon the dock? 

A. She did, to the best of my recollection. 

Cross-Examination was waived. 
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(Witness excused.) 

ROBERT McINTOSH was next produced as a 
witness on behalf of Libellant, and, having been first 
duly sworn to tell the truth, the whole truth and noth- 
ing but the truth, said witness testified as follows: 

Direct Examination. 

Pm J.C. FLANDERS: 

Q. What is your occupation, Mr. McIntosh? 

A. Superintendent of the Port of Portland dry 
dock. 

Q. You have been its Superintendent for how 
long? 

A. Ever since it started; it is five years and three 
months from the time it started until now. 

Q. You have had continuous charge of the dry 
dock? 

Eee ) CS, Sir. 

Q. Were you in charge of the dry dock at the time 
the Elder was lifted and during the time that she was 
on the dry dock in the year 1906? 

Yes, sir. . 

How often did you visit the dock? 

Every day. 

You may state whether or not before the Elder 
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was lifted you had any conversation with Mr. ile JER 
Peterson regarding the rates for dry dockage? 

A. I had several conversations with him at dif- 
ferent times, and gave him the the schedule of prices 
and everything of that kind, and that was all I ever 
spoke about it. 

Q. What kind of a schedule was it you gave him? 
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A. A book just like that you have (referring to 
book which proctor for Libellant held in his hand.) 

©. You may state wither orsmoumeiic book 
which you gave him is similar to the book which I 
hand you? 

A. Exactly similar to this; it was a book just like 
that. 

Whereupon Proctor for Libellant offered in evi- 
dence pages | to 7 inclusive of said book, and request- 
ed that the same be set out in the record in full, which 
is accordingly done, and the same is as follows: 
“RULES, REGULATIONS @#aAND” RATES SO 

DOCKAGE OF THEMORT OF FORT 
LAND SECTIONS DRY DOCK 

“1. All vessels requiring the use of the dock or 
wharves must furnish men to handle the vessel and 
warp the vessel into and out of the dock, also furnish 
all hauling lines and lines to steady the vessel while 
heing docked. 

“2. All vessels using the dock or wharves must at 
all times keep the same clear of all dirt and rubbish 
and thoroughly clean, and sweep the dock before the 
vessel is floated. 

“3. Sufficient stage planks, spauls, and trestles 
to go around vessels while on the dock will be fur- 
nished by the dock on application to the Superinten- 
dent. Vessels will be required to furnish all ropes 
for hanging stages. No ropes or chain of any kind 
will be furnished by the dock. Vessels or Contractors 
may bring their own staging to the dock, but must 
remove same upon completion of work, from dock 
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and wharves. 

“4. All water closets and urinals in vessels shall 
be locked up or fastened securely, and not used while 
the vessel is in the dock, under a penalty of fifty dol- 
firs (600.00) for any infraction of this rule. In the 
event of any infraction of this rule both the vessel 
and owners shall be liable for said penalty, and the 
same shall be included in, and form a part of the 
charges against the vessel and owners for the use of 
said dock. 

“5. <All vessels while using the wharves or dock, 
shall furnish and display lights during the night 
time, at each end of all gangways in use. 

“6. All vessels lying at the wharves of the dry 
dock shall move at any time they may be requested 
by the Superintendent or any person authorized by 
the Superintendent. 

Bae vessels to beedocked MUST BE PUL ON 
EVEN KEEL abeam, and as nearly as possible on 
jecuesec! tor and ait, THIS RULE IS IMPERA- 
fia AND WESSELS WILL NOT BE DOCKED 
(Peewee SS 11 1S COMPLIED WITH. 

“8. Lockers will be furnished by the dock for the 
storage of tools and the mixing of paints and the 
keeping of same while vessels are in the dock or at the 
wharves. But no kerosene, turpentine, naptha, gas- 
oline or other inflammable materials, in quantity of 
more than five gallons, will be allowed to remain in 
lockers or on the dock or wharves over night. A 
duplicate key to each locker so in use will be given 
to an officer of the vessel or other person author- 
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ized to act for same. 

“9, All staging and othere@ear of all kinds hall 
be put away and secured where ordered, before ves- 
sels are floated. 

“10. Any vessel desiring to work in the night 
time must give notice in writing before 3 P. M. of the 
day preceding the night during which it is desired 
to work. 

“ll. Vessels desiring to lie at the wharves of the 
dock to complete repairs, or for any other purpose, 
may be permitted to do so if the wharves are not 
otherwise occupied, upon making application in writ- 
ing to the Superintendent afd paying the proper 
charge, BUT MUST COM BEY Wit FOREGO: 
ING RULE NO®WG: 

‘12. Vessels lying at the wharves or in the dock 
are strictly prohibited from dumping ashes or rub- 
bish of any kind on or about the same. 

“13. Electric wires must not be interfered with 
under any circumstances. 

“14. Keel blocks, bilge blocks or shores must not 
be removed except by persons authorized by the Sup- 
erintendent to supervise same and at the expense of 
Contractors. 

“15. Any damage to the dock or wharves, or prop- 
erty connected therewith, caused by negligence or 
failure to comply with any of these rules, will be 
charged to the vessel. 

“16. Any person employed on or about any vessel 
who shall fail or neglect to observe these rules or the 
orders of the Superintendent, or shall use profane or 
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indecent language, or otherwise render himself ob- 
noxious, shall be immediately discharged, and shall 
not again be allowed upon such vessel while in the 
dock at the wharves of the Port of Portland. 

“17. Vessels in dock during legal holidays or 
Sunday, shall not be charged dock rates, unless work 
is actually being performed on same, in connection 
with repairs: cleaning, scraping, scaling, or painting 
included. 

“18. Scows shall vacate the dock upon the order 
of the Superintendent whenever the dock is required 
for more profitable or urgent work, said scow to be 
re-docked without expense to owner except for lay 
days as provided by tariff covering same. 

“19. These rules and regulations are subject to 
change at the pleasure of The Port of Portland, with- 
out notice. 


THE PORT OF PORLAND DRY DOCK, PORTLAND, 
OREGON 
Facilities for Docking the Largest Merchant Marine Vessels Afloat. 
DIMENSIONS OF DOCK. 


AL ear oats ee eee arc es cece cy coe) evn es anccnaecevase see saaeeeeerene 468 feet 
NA CIPHMITCENV CEM) VINES) ceeveassesces- seccecoronv, Geentecicccecscceces ceseseeeee 82 feet 
Menthmot VWaterrOven wee! Blocks) = ea ae aaa 25 feet 


Lifting Capacity, Tons Dead Weight 
Will handle Vessels 500 Feet Long. 
RATES OF DOCKAGE. 
Steam Vessels on Gross Tonnage. 
First Day. Lay Days. Minimum $30.00. 
From 100 to 3000 tons....27c per ton, 10c up to 5 days, After 5 days 7c 
From 3000 to 4000 tons..22c per ton, 10c up to 5 days, After 5 days 7c 
Ovxnese AW) eee 18c per ton, 10c up to 5 days, After 5 days 7c 
Sailing Vessels on Net Register Tonnage. 
First Day. Lay Days. Minimum $30.00. 
From 120 to 600 tons......22c per ton, 10c up to 5 days, After 5 days 7c 
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From 600 to 750 tons......20c per ton, 10c up to 5 days, After 5 days 7c 
Over 7/5002... 18c per ton, 10c up to 5 days, After 5 days 7c 

Scows of 140 fcet deck measurement and under, $30 for the first 
day, and $10 per day for each succeeding day. 

i Steam Vessels of less than 100 

tons, the minimum charge of $30 for the first day, and $10 per day 
for cach succeeding day. 

Cargo charged for at the same rate as tonnage. No charge for 
ballast. 

Vessels docked for painting and cleaning only will be allowed fol- 


lowing lay days: 


Wesselssotmingrim OUURCOR2 00 0MtC 11> ==: 1 lay day irce 
Vessels of from 2000 to 3000 tons ..2 lay days free 
WesselSrav.er 03 00 to 11 cies eee ee nan ne 3 lay days free 


Wreeked vessels subject to additional charges. 
Twenty-four hours constitutes a day. Time to begin when dock 
is out of water. 
For further information apply at office of the Port of Portland. 
By THE PORT OF PORTLAND COMMISSION. 
Portland, Oregon, From and After August 15, 1905. 


©. Now you gave Mr. Peterson a book similar to 
that before the Elder was put upon the dock? 

A. Yes, sir, before the Bider was pat upon the 
dock. 

Q. What did he say as to the rates then? 

A. I don't think he jooked init at all. 

©. Were the rates as shown in that book the 
published rates of the Commission? 

A. They were the very same, exactly the saime 
as that. 

Q. Mr. McIntosh, you may state when the El- 
der was lifted upon the dry dock? 

A. She was lifted on Sunday, May 28th, 1906, and 
finished lifting on Monday, May 29th, 1906, at 5:30 
AY M. 

QO. And she was unlifted from the dock when? 
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A. Floated, you mean? 
mel loated, yes. 
A. On Tuesday, September 18th, 1906, at 9:30 A. 


O. Now, when the Elder was brought to the dock 
and lifted on the dock, what was her condition? 

A. She was in a sinking condition, kept floating 
by pumping, and grounded at the lower end of the 
dock the night she arrived and kept there until Sun- 
day morning with a barge alongside to keep her up- 
right, to keep her from listing over,—with a heavy 
list to starboard. 

©. Was she listed with the barge? 

A. No, sir, she could not be lifted with the barge 
alongside, because the barge was too wide for to ad- 
mit the ship to come in the center of the dock over the 
keel blocks. She was brought into the dock with the 
barge alongside, then the barge was removed and 
the ship was centered and placed on the keel blocks 
at 6 P. M. on Sunday evening. 

©. Then you pumped out the dock, did you? 

Pee ept the ship at thirteen foot all night for 
safety and to keep her in good position and good 
shape until daylight came. 

QO. When you say you kept the ship at thirteen 
feet, that is, you mean that there was thirteen feet of 
water— 

Ewen) the dock. 

We Over the keel block? 

A. Over the keel blocks. And she was on seven- 
teen feet six when she came into the dock; so they 
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actually had her down four feet six, you sce. 


‘Q. Then Monday morning— 

A. We pumped her dry. 

QO. You mean you pumped the dock dry? 

A. Yes, pumped the dock dry. 

QO. Now, was the docking of the vessel difficult, 
or not? 

A. Ditieult: 

QO. Why? 


A. Because the ship was out of shape; she was out 
of line. Her keel was eighteen inches out from being 
straight. From her forward part for about eight 
feet she was out of line. There was a hole in her bot- 
tom. The keel was bent up. From the bottom of the 
keel to the top of the break was about eight feet ex- 
tending for about twenty-five feet, I think. There 
was a hole in the ship's bottom. It was difficult to 
dock her. We had to rig extra blocks to take in the 
broken part of the ship. 

Q. Did you undergo extra expense in the raising 
of the vessel as to men and hours? 

A. Yes, sir. 

©. How much did that come to? 

A. There was three hundred hours extra labor 
docking the ship, fifteen men twenty hours each, from 
7 A. M. Sunday morning until 5 P. M. Monday even- 
ing, extra labor. The actual labor to dock a ship like 
that, if it had not been a wrecked vessel, would have 
been about four hours, and we had twenty-four hours’ 
labor on it with fifteen men. I have allowed the time 
it would actually cost to dock the ship, and charged 
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twenty hours extra for each man. 

©. That is, it took you twenty hours’ labor of 
fifteen men more to dock the Elder on account of her 
damaged condition, than it would have taken you 
to have docked a similar vessel had her bottom been 
in shape? 

ee Wes, sit, that is exactly right. 

Oe nid your chatee is at the rate of thirty cents 
an hour? 

A. Thirty cents per hour. 

O. And that was the regular charge at that time? 

A. The regular charge at that time. 

©. And reasonable, or not, was it? 

A. Very reasonable, extraordinary reasonable— 
too reasonable, if that is any better. 

©. Now, when did the work of the repairs to the 
Elder commence? 

A. The actual repairs commenced on the Elder 
ommluae 20th, at one P. M. 

QO. What was done on the Elder between the time 
she was lifted on the dock the 28th of May, up to the 
20invot Jiine? 

A. There was a gang of laborers working, mov- 
ing the cement that had been put in the ship and the 
eargo that had been left in the ship, and others clean- 
ing up the engines and engine room and cabins. 

Q. The Port of Portland had nothing to do with 
this, did they? 

A. Nothing to do with it in the world, no, sir. 

Q. And the actual work of repairs, you say, began 


ons 
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AL On June 20th: 

‘Q. And the repairs were completed as far as the 
ship being on the dry dock was concerned, when? 

A. As far as the dry dock was concerned, on Sep- 
tember 17th; she was floated on September 18th. 

Q. Why was she not floated on the 17th? 

A. She was floated on the 18th, to be careful. Ff 
think they did some night work on the 17th, if I re- 
member right. They didn’t want to float her because 
they didn't know whether she would float, or not. 

QO. Why? 

A. Well, there was always a reasonable doubt in 
repairs of that kind, that there would be leaks develop 
when the ship goes in the water, and you naturally 
wouldn't do that,—float a ship in the night time,— 
in case we would have to pump her up again. But 
this ship was practically tight when we floated her. 

©. You floated her at what time? 

AD DAS. Septemberal th 

@. There was no delay im the floatine of hetens 
far as the dry dock was concerned ? 

A. No, sir. She was floated when we was told to 
float her. I was told tomiloat her at that tiie, and 
floated her then. 

QO. Told by whom? 

A. Mr. Watker. 

©. Who was Mr. Walker? 

A. He was superintending the work for the owner 
of the ship, representing the ship. 

Q. Now, during the time that she was on the dry 
dock, were the repairs on her in any way delayed 
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through the fault of the dock? 
A. None; never. 
©. Did you have any talks with Mr. Peterson 
while she was on the dock ? 
Frequently. 
Relative to hurrying along the work? 
Very often, yes. 
What did you tell him? 
A. Before they started the actual repairs in the 
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ship I spoke to him nearly every day, every evening, 
or any time he was down to the dock, why didn’t he 
get to work and get the repairs done on the ship, the 
dock dues were running up and would be pretty high 
if it wasn't got started. He always told me he knew 
what he was doing himself. 

©. After the actual repairs started, did you have 
any talk with him then? 

A. Not about the expense. I mever spoke any 
more to him about it. Yes, I did, too. I spoke to him 
about it. He told me his dock dues, as far as he was 
concerned, ceased at a certain time, and then the con- 
tractor had to pay the dock dues after that, after so 
many days; I don’t know how many days that 
was. 

ee it is chareed in paragraph three of the An- 
swer to the-Libel that the libellant, which is the Port 
of Portland, “carelessly and negligently suffered and 
permitted the sections of said drydock to become and 
be out of alignment, and said libellant carelessly and 
negligently suffered the same to remain out of align- 
ment after due and proper notice thereof, whereby 
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said hulk became warped, twisted and hogged, and 
greatly damaged; what are the facts concerning this 
charge? 

A. The facts are that it is not so. The dock was 
always kept to the shape of the ship, at all times, and 
frequently we adjusted the dock to suit the work as 
it was going along. 

O. That is, the ship was twisted, was she? 

A. The ship was twisted herself, when she came 
on the dock, and she went off the dock in as straight 
a form as the contractor could put her. 

QO. Well now, while the ship remained twisted, 
what was it necessary for you to do in reference to 
thevdock itseli- 

A. By elevating or lowering the pontoons at one 
end or the other, we could bring the ship by very slow 
degrees to a normal shape, by straightlining her keel, 
having her keel straight. The twist had nothing to 
do—that is , the ship was twisted before she came in 
the dock and is twisted now. 

Q. And this raising and lowering of the different 
sections of the dock was for the purpose of bringing 
the ship— 

A. Bringing the ship into proper shape. 

Q. Did you ever have any warning or notice from 
Mr. Peterson, or the contractor, or the superinten- 
dent, or anybody acting for Mr. Peterson about the 
dock being out of shape, or that the ship was becom- 
ing warped or twisted, or hogged, or greatly or at 
all damaged? 

Es.  Wever. 
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Q. Through the fault of the dock? 

A. Never had any complaint. Never was told 
_ by anyone connected with the ship, or the repairs of 
the ship at any time that the ship was out of shape. 

QO. Did Mr. Peterson make any complaint to you 
during any of the time that the ship was on the dock? 

ee INO, Sil. 

©. About the handling of the ship on the dock? 

a No, sir. 

© SW hat, it anything, did Mr. Peterson do to you 
personally ? 

A. He complimented me very highly on docking 
the ship the way she was docked; said it was a first 
class job, and made me a present of a diamond pin. 

©. When was the present of that diamond pin 
made? 

A. In July, on my birthday, I think it was. 

MQ. While the ship was on the dock? 

A. Yes, sir. 

©. Who had charge of the running and manage- 
ment of the dock during the time the Elder was 
there? 

A. Myself and the foreman when I was absent. 

ie OU May, State the character of the Port of 
Portland dry dock? 

eee lie Port of Portland dry dock is a floating 
dock in five sections. Each section is eighty feet 
long, and one hundred and twelve feet wide. The 
George W. Elder occupied three full sections, and a 
part of the apron while on the dock. 

Q. Is the dock always afloat? 
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A. Always afloat. 

QO. And was always afloat when the Elder was 
upon it? 

A. Yes, sir 

‘QO. And is it kept in position how? 

A. Kept in position by timbers tasteied tor the 
sides of the pontoons, and runs and guys fastened to 
the wharf,—slips up and down as the river rises and 
falls. 

O. Held ina slip? 

A. Yes, held in with a pier on each side, slip on 
each side; a pier or wharf on each side. There are no 
lines or attachments at all connected to the dock to 
hold it in place; it is held thereby the eis: 

O. And the services for which the Port of Port- 
land sues are for what, Mr. McIntosh? 
fT do not know. 

You don't know what the services are for? 
Oh, the Porter Portland: 

Mes: 

They sue for the dock dues and the extra la- 
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bor for docking a wrecked vessel. 

Q. You had nothing to do with the repairs? 

A. Nothing whatever. 

©. Or the getting of the shipan shape em cliemie= 
pairs to be made? 

A. No, sir. 

Q. Just simply for the lifting and floating of the 
vessel and for the use of the dock while she was on 
the dock? 

A. That ts all. 
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QO. And your charges were the schedule charges? 

me The regular schedule charges, as then in force. 
M. As then in force? 

ie Cs. 

QO. Upon the faith and credit of whom was this 
dockage furnished the George W. Elder? 

ee On thie vessel's. 

QO. Did you know anything about Mr. Peterson’s 
financial responsibility ? 

A. No, sir. 

Q. You looked to what? 

A. Looked to the vessel and her value. 

O. And not— 

A. The vessel and the machinery and power and 
everything connected with the ship. 

‘QO. You may state what was done on the ship 
while she was on the dry dock, in the shape of repairs, 
li any, to the machinery? 

A. Why, the machinery was all cleaned out thor- 
ougly and relined up, refitted; whatever pipes were 
broken were refitted and all put in first class shape. 
diiaes all I know about the machinery. 

Q. She left the dock with the same machinery she 
had when she went on? 


> 


Yes, sir. 
The same engine? 
The same engine, the same propeller. 


The same boiler? 
The same boiler. 
Same shaft? 
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Same shait. 
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O. Her machinery was simply cleaned, overhaul- 


A. Cleaned and overhauled. 
QO. And any broken parts replaced? 

eee 

‘O. What was done with her hull? 

A. The hull was—let’s see, what length was that 
piece of keel? There was forty feet of new keel put 
in her and about twenty-five feet of new stem, and I 
suppose there was fifteen new frames or more; this 
is only from memory I am giving now about the 
frames. 

Oy Yes. 

A. And probably twenty-five new plates put in 
her where she was damaged and a new picce of bilge 
keel and some new beams, oil tanks. 

QO. She did not have oil tanks before? 

A. No, she had no oil tanks before. Now, of 
course I am just giving from memory about that. | 
know about those forty feet of new keel and twenty- 
five new stem, and about twenty-five plates in the af- 
ter part and three or four plates there by the stem 
under the fore foot. 

Q. Did she retain the same shape and the same 
model she had when she came on the dock other than 
the fact that she was twisted somewhat? 

A. The after end of the ship was twisted when she 
came on the dock and she went off the same way. 

QM. She was not dismantled, dismembered at all? 

A. No, no. What we done was to straighten up 
her keel, her keel line; to take the twist out of her we 


us. the Port of Portland 59 


did nothing, we couldn't take the twist out of her. 

Oo That was thé twist in the after part of the 
ship? 

ewe Litat was the twist in tlhe aiter part, yes. 

QO. Now, it is alleged in the libel, Mr. McIntosh, 
that in the raising and lowering and repairing, dam- 
age was sustained to keel blocks and wedges amount- 
ing to the sum of $94.25; you may state how that 
eame about. 

A. It came about from the broken keel cutting 
into the keel blocks and the vessel being so much out 
of shape, it made the bilge blocks so that they had to 
be split out and destroyed and new ones put in their 
place. 

‘QO. And this charge of $94.25 is for what? 

A. Is for the labor putting the blocks back in their 
place and the value of the blocks and the value of the 
wedges supplied. 

QO. That is the new ones? 

A. The new blocks. 

©. And when you say value, you mean what,— 
cost or what? 

The actual cost of the blocks. 

icine Part ot Portland? 

Meteor ot Portland. 

And labor in putting it in shape? 

And labor in putting it in shape. 

And that labor was how much an hour? 
Thirty cents. 

That was the rate at that time? 
eNetiiai tine. 
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‘QO. Now, Mr. McIntosh, in addition to the twen- 
ty hours extra time of fifteen men on May 27th, 1906, 
to which you have already testified, you may state 
whether or not there was any other extra or overtime 
incurred in the dockine of the ship than that, over 
and above what you would have incurred had the 
ship not been in the condition she was. 

A. On May 26th, we had to prepare extra blocks 
and cribs placed under the bilge of the vessel to be 
filled in after the vessel was on the keel blocks. It 
would not have been necessary, if the vessel had not 
been in a wrecked condition. 

That was how many hours of time? 
Fifty-four hours. 

That was on what day? 

Oithe 26th: 

And you charge how much an hour for that? 
Thirty cents. 
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That was the regular charge at that time? 

A. The regular charge. Well, then, on May 28th, 
from five A. MW. to five PM.) to block the vesccimu, 
solidly and put her in good shape there was 10+ hours 
extra labor. 

Q. At how much per hour? 

A. At thirty cents per hour. 

©. That was the usual charge? 

A. The usual charge. 

‘QO. Now, would any of this labor, to which you 
have testified, have been necessary but for what you 
call the wrecked condition of the Elder? 

A. None of it would have been necessary at all. 


vs. The Port of Portland 61 


©. And the cost of the blocks which you replaced 
was how much? 

A. $42.24, 

Q. And the labor in getting the blocks in shape 
was how much? 

Pee > 161.30. 

Q. At thirty cents an hour? 

A. Yes, sir. 

Q. That was after the ship was on the dock? 

A. That was after the ship was on the dock. 

Cross-Examined. 
oy Mr. M. W. SMITH. 

‘Q. What business were you in, Mr. McIntosh, be- 
fore you were employed by the Dry Dock Company? 

A. Iwas contracting and repairing ships, heaving 


them down, when we didn't have any dry dock. 


Q. How long were you in that business? 

A. From 1879. 

©. And what business were you in before that? 
Eee olip carpenter. 

(Ome Vinere? 

A. Right here in Portland and Oregon City, The 


Dalles, Astoria. 

Q. How long have you been in that business here? 
How long have you been in Oregon? 

A. Since 1876, November. 

Q. Did you ever have anything to do with a dry 
dock before? 

A. Yes, sir. 

©. Where? 

A. In Scotland. 
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©. How long ago was that? 

A. That was from 1869 to 1874, during my ap- 
prenticeship. 
What kind of a dock did you have there? 
Floating dock. 


> 10 


©. The same as this one? 

A. No, not the same as this one; it was all one 
piece. One piece of this one would be similar to that 
dock. 

‘OQ. Then it was a small dock? 

A. It was a dock capable of docking vessels of 
seven or eight hundred tons. 

©” How larce was theme den: 

A. The Elder was, I think, seventeen hundred 
gross. 

Mr. FLANDERS: 1710 gross. 

Mires Wa hle sy essaG: 


Q. Then you never had any experience on a sec- 
tional dry dock the same as this, until you were em- 
ployed here? 

A. No, sir. 

O. And how long had you been employed here be- 
fore the Elder was put on? 

A. What year was I employed; 1904. 

QO. The Elder was put on in 1906? 

A. 1906. I was employed and the first vessel we 
docked in the dry dock was April 25th, 1904—two 
years and some moths, I guess. 

©. Now, had you ever docked a vessel in the con- 
dition that the Elder was in, before? 


A. |) Neier nchodwacke 
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©. Did you ever dock a vessel that was wrecked 
or injured before? 

A. On this dock? 

ies Yes. 

A. Let me think, now. Let me see what we had 
before that. I can't recollect. We have had several 
vessels with damaged hulls, and like that, before that; 
but nothing like the Elder; that is an exceptional 
case in the world. 

©. Now, what was the condition of the Elder 
when she was brought to you? 

A. The condition? 

Or Yes. 

A. In what respect do you mean? 

©. As to her keel and shape; what shape was she 


A. Why, she was afloat. 

©. She was afloat? 

A. I say, I could not tell you that, she was afloat. 

QO. Oh, you could not? 

A. No, sir. You mean the shape she was laying 
in, or anythink of that kind? 

Q. No; the shape of the ship, whether she was out 
of shape or whether her keel was straight or whether 
it was crooked? 

A. Nobody could tell that. I could tell that only 
memmetie reports. Ihe reports given to me by the 
divers said she was broken. 

©. I mean when she got on the dock? 

A. When she got on the dock? 

Oe Ves. 
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A. When I could see her bottom? 

Oe) Ves: 

A. Oh well, there was a hole in her bottom ex- 
tending for about fifty feet. 

OF Pity teen: 

A. In length, and eight feet in depth, up this way 
(indicating perpendicularly ),—a regular arch. 

QO. Whereabouts was this hole? 

A. That was about cighty feet from the stem. 

Q. And how long a ship was she? 

A. Two hundred and fifty feet. 

©. About eighty feet trom thersteine: 

A. Yes, sir. 

©. Beginning eighty feet from the stem and run- 
ning back fifty feet? 

A. Not beginning eighty feet from the stem; the 
center of the hole was eighty feet from the stem. 

‘Q. Oh, I see. Now, what was the condition of 
her keel, what shape was she there? 

A. The keel was bent up, as | told you, eight feet, 
broken in three places. 

QO. This hole went clear to the bottom, did it? 

A. It started, and the keel went right up. 

©. Oh, lsee. Thenjiltere was a dent in these 
if | may put it that way? 

A. Well, the keel was made into a regular arch. 
[t was bent up in that shape; it formed an arch and 
the plates and frame went right up with it, breaking 
the beams off at the same time. 

Q. Then, apparently, she struck the rock— 

A. (interrupting). Her fore foot, tiamiiswetlie 
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very first part of the ship,—her keel struck on the 
rock first and bent that over and broke three or four 
plates there; then she bounded—this is only a suppo- 
sition. 

© Yes. 

A. She lifted up and landed eighty feet from the 
stem on to the top of the rock. That is a supposition 


QO. Now, was the keel broken? 

A. Keel broken? 

Oa Yes. 

A. And bent up eight feet? Why, yes, she was 
broken in three places. 

ioe iMree pieces? 

A. Three places. Still it was all inside, mind you; 
the plates were still holding it together, and the 
frames were on. It all went up and bent together. 
You see, it was eight feet from the top of the keel to 
the bottom of the plate. 

Q. Then it was as if something had struck the 
keel and bent it up in that shape, was it? 

A. Yes. If you will give me a hat, I will show 
you. 

QO. Now, were those plates knocked off where the 
Meleswas tiade?: Were they intact, or were they 
there? 

A. They were still laying to the frames, all brok- 
en and shattered to pieces, with holes in them. 

Q. How about being straight or otherwise? Was 
she straight, or was she—I mean, laterally? Was she 
straight or not? 
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A. Longitudinally? 

Oeecs: 

A. She was straight from the stem post to—two 
hundred feet of the keel was straight; at least two 
hundred and fifty feet of the keel was straight, then 
the break commenced there and went up eight feet 
for thirty ieet; them the balanee (Ot stems ccc wc 
straight from the broken part to the fore foot. 

Q. That is from the bottom of the ship up now 
over the sides; how was she that way, from one side 
lo thevotiver : 

A. On the starboard side she was broken up, right 
up to the seventeen foot water line, I think. On her 
port side she was broken up to the turn of the bilge. 

‘QO. Vhen how was she when she was placed on the 
dock? How was she placed as regards this hole? 

A. She was placed on the keel blocks the same as 
any other ship. 

Q. Iknow, but on these sectional docks where was 
the ship placed; was the hole all on one section? 

A. The hole was between two sections, between 
number one and number two. We call number one 
the upper end of the dock—between two sections. 

Q. Now, how Jong are those sections; how wide, | 


niean ¢ 
A. Lhe lensth ot hem, 
@. Yes. 


A, Fore and ait, they are cigiity feet apiecesml 
two feet apart. 

Q. Now, it would have been possible, wouldn't it, 
to have put that vessel so that the hole, where she was 
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broken, would have been all on one section, wouldn't 
ite 

A. It would have been very bad to put the ship 
that way ;it would have broke her completely in two. 

QO. Why do you think it would have broken her in 
two? 

A. Because it would have taken hold of the ex- 
treme forward end, on the end of the hole, the after 
end, and consequently straightened the ship up and 
broke her right where she was broken already. 

©. Now, these sections are eighty feet and the 
hole was fifty; there would have been fifteen feet on 
each end of the hole that would have been on the one 
section? 

A. Fifteen feet? There would be a little more 
than that. She was a little more forward on the pon- 
toon on number one than number two. 

‘QO. What I am getting at is this: If you had put 
this vessel so that the broken part would have all been 
on one section, it would have covered the hole and fif- 
teen feet on each end, wouldn’t it? 

wn NO, sir. 

©. Then you put her so the hole was on two sec- 
tions? 

pe Phe center of the hole was eighty feet irom 
the stem; now the pontoon was eighty feet long; 
where would the center than come to on an eighty 
foot pontoon? The center of the hole has got to be 
eighty feet from the end of the pontoon. 

©. You are not bound to put the vessel up at the 
end of the dock? 
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A. I put her exactly where I please. 

QO. Put here where you want to. Yes, that is what 
I thought. 

A. Nobody has any jurisdiction over that but my- 
self. 

Q. I don't mean that, but I mean, as a matter of 
mechanical arrangement you can put the vessel 
where you like on the dock? 

A. Yes, the most “convenient for allicancemica. 
that is where I put it. 

QO. What I mean is, it is not a mechanical impos- 
sibility to place the vessel so that the hole would have 
been all on one section? 

A No, sin: 

Q. Then, asa matter of fact, where was the divis- 
ion, or where was the opening placed,—how much on 
one section and how much on the other, if you recol- 
leeway 


A. There would be probably.—well, it would be 


pretty near the center as means possible, begga. 
much on Number 2 pontoon as there was on Number 
ly 

‘Q. Have vou got any representation of this dock 


A. No, not any here. 
©. Any plat, or ang thimesteidicate ite 

A. ‘There are plenty Gigphotoctaphs there oi wie 
dock. There is a photograph of the dock (witness 
producing same). 

Mr, FLANDERS: That shows youwhat the dry 


dock looks like, with nothing in it. 
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QO, That shows the sections, doesn't it? 

A. Yes, sir. 

Whereupon counsel for Claimant offered said pho- 
tograph in evidence on behalf of Claimant, and tlie 
same was received without objection and marked 
GeeetANTS EXHIBIT 1. 

©. Witness is shown Claimant’s Exhibit 1; can 
you indicate on this picture the location of the El- 
dlerey 

A. Yes, I could locate it, but you would not un- 
derstand it. There is where her stern was, right 
there (indicating. ) 

QO. Well, just make a mark there. 

Whereupon the witness marked with the letter “S” 
a location on the dry dock fore and aft opposite the 
stern of the Elder, and the witness then stated that 
the bow of the Elder was at a point about opposite the 
letter “B”, and that the center of the hole in the EI- 
der was located fore and aft on the dry dock after the 
vessel was placed thereon, about opposite the letter 
Tels 

Q. On which side do you say the most of the hole 
was? 

A. The starboard side; that is the starboard side 
of the ship; that is, the starboard side of the dock; op- 
posite there (indicating.) This is the starboard side 
of the dock (indicating. ) 

©. Now is this dock a suitable dock to repair a 
vessel wrecked as the Elder was wrecked? 

Mr. FLANDERS: I object to that as incompetent, 


irrelevant and immaterial, and not within the issues 
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made by the pleadings. 

A. The most suitable dock in the world. 

Q. Then you think that this ship could be repair- 
ed better on this dock than any other kind of dock? 

A. I didn’t see the repair work done. I said the 
most suitable dock to dock a damaged vessel on. 

Q. Now, how about these sections of this dock 
moving up and down, as boats go by? 

A, They all move in a uniform way, all of them, 
the same as any other floating dock would do. 

Q. Does one section of the dock move up further 
than the other section? 

A. Not when there is a vessel on. 

OF Uhey-doint: 

BL ING, 

©. Have you some way of making this dock fast 
and sohd so it acts as one? 

A. One piece? 

Ope Onempicces 

A. The vessel makes it one piece, the vessel her- 
self. 

Q. But you don't have in any other way? 

a No: 

‘Q. You don't have any blocks or fastenings he- 
tween the sections of the dock to hold them uni- 
form? 

A. Oh yes, we have lockme blocks, alwwags hold 
thent together. It is always held together by lock- 
ing logs, the amount of pontoon that she is on only. 

Q. Then you do have some other way than the 
vessel to hold the dock solid? 
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A. They are locked together. Shall 1 explain to 
you just how they are locked? 

Oe Yes, of course. 

A. They are locked together by timbers twenty- 
four inches square running along on each pontoon 
twenty feet, and locked with an eye-beam; they are 
bolted in the other end, held there tightly, until that 
acts as a hinge, just the same, so it brings the dock 
to any shape the vessel may be that is in a damaged 
condition; it will bring that dock up to any broken 
part of the ship, if it is not broken too much. It 
can't bring it up eight feet, the same as the Elder was. 

Q. Now the opening in this vessel was placed 
over, or on, two of those pontoons? 

A. Immediately. 

©. And did they remain in a level or straight con- 
dition ? 

A. They came exactly up to the line of keel that 
was broken. 


©, And did they assume that 

®& (Interrupting). Eight font curve? No. 

i What curse in there? 

A. No; they assumed about eighteen inches of a 
curve, though. No; you didn't think they come that 
high, did you? 

mel was jist trying to find out; I didnt think 
anything about it. 

A. Well, you just said that now. 

QO. Then there was a raise of about eighten inches 
in these pontoons where this opening was, was there? 


A. There was a raise from the forward end of the 
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ship, from the stem of the ship to the end of the pon- 
toon; that would be about ninety-five feet; she was 
fifteen feet over the pontoon on the apron; there was 
a raise of about eight inches. 

Q. Eight inches instead of eighteen? 

A. Yes. The ship was broken down that much. 

©. Now when vessels, or ships, or steamboats, 
and so forth, went by there, did the sections of that 
dock go up and down separately? 

A. All uniform; all three of them went uniform. 

©. And would there be any movement of one 
pontoon that wasn't on the other? 

A. No, sir. 

QO. Up and down? 
No, sir: it all come meht likevone piece, 


pat 


‘Q. Don't you have to sometimes change your bal- 
last, or take out some ballast to make your pontoons 
uniform? 

A. Yes; oh, yes; we do that with water. 

Q. You do that with water? 

A. We do that with water, or ballast. We did 
that with ballast in this case, - with water also. 
It is all done by water now. 

QO. Now this ship was docked, or conmenced to 
be docked, on the 26th, I think, or 27th of May, and 
was finished about the 27th or 28th: 1s that right ? 

Ao GS 

QO. Now, what was done with the ship from that 
time until, say, the 20th, or 26th, of June? 

A. Well, now, I want aright date. Give me a cor- 
rect date. Now the 20th, or 26th? 
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O. Well, say the 26th. 

fee lhe 26th: 

Oe Yes. 

A. As I stated on my direct examination in an- 
swer to the question, what was done on the Elder be- 
tween the time she was lifted on the dock the 28th of 
May, up to the 20th of June, there was a gang ot la- 
borers working moving the cement that had been put 
in the ship and the cargo that had been left in the 
ship, and others cleaning up the engine and engine 
room and cabins. 

©. Now, do you know whether that was com- 
pleted on the 20th, or whether it was not completed 
until the 26th? Have you any record about it? 


A. Which do you mean, the cleaning up? 
(One \ cs. 

A. No. 

OF 


You don't know; it might have been the 26th, 
or it might have been the 20th? 

A. I don't know, because I didn't keep no record 
of that. 

ee lien this statement, up to the 20th of June, 
that you made in your direct examination, was just 
from memory? 
Oh, no; it is in my record book, my log book. 
Where is your log book? 
Down at the dock. 
You didn’t bring it with you today? 
That is copied from that book. 
Will you let me see that log? 


PIO PIO RIO & 


Yes, certainly. I will bring it up here and 
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leave it, if you want it. 

QO. Now, in this time between the 28th of May 
and the 20th of June, they took out a large amount of 
cement? 

A great deal of cement had been put out. 
Have you any idea how much was taken out? 
Oh, I presume a hundred tons of cement. 

And they took out some cargo, too, you say? 


> iO P10 > 


Yes, took out a lot of flour, a whole lot of 
flour in the after end. 

QO. In taking out this cargo did that change the 
location or position of the pontoons? 

A. Just as they took it out, exactly, we— 

Q. (Interrupting). And did you have to change 
your ballast? 

A. We regulated that; just as they took a quan- 
tity away we put in an equal quantity to counterbal- 
ance that of ballast, out of our own ballast. 

Q. Then you say on the 20th of June this ship was 
ready to begin repairs? 

A. No, I didn't say that. I say they commenced 
to do repairs. 

Q. Well, they commenced? 

A. The contract was let that day, and they com- 
menced at one o’clock. 

QO. Now, was the ship in position on the dock, or 
the dock in position for the ship to make repairs at 
that time? 

A. Yes,at anytime. The first day she was on the 
dock she was in position to make repairs. 

QO. Now, isn’t it a matter of fact that from the 
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20th of June to the 9th of July, that you and your 
men were at work trying to get this dock in shape so 
that that vessel could be repaired? 

A. On what date? 

‘O. From the 20th of June to the 9th of July? 

A. No, nothing of the kind. We could not do 
anything in regard to getting the ship in shape for re- 
pairs until all the old work was cut out of her, all the 
broken work. 

(). Now, isn't it a fact that between the 20th of 
June and the 9th of July many times you were re- 
quested by the contractors to bring this dock into 
line, and that you did not do it? 

A. No,no. I can give you the date the first time 
—nobody ever asked me to line it, that I recollect. 
The only time we could have brought the ship into 
line was the day they brought the new keel; I can find 
it but I don’t know. I think I have got that date in 
iny record. 

QO. Now, isn’t it a fact-from the 9th of July to the 
I4th you and your men were employed pumping out 
the forward section of the dock and puttting in bal- 
last? 

Mr. FLANDERS: I object to that, on the ground 
that it is incompetent, irrelevant and immaterial, and 
not within any issue made by the pleadings. 

A. From the 9th to the 14th we probably was 
trimming the pontoons, as we do daily when any ship 
is on the dock; we might have been doing it then as 
well as any other time. We trim the pontoons every 
aay. 
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QO. Now, were you there during all this time? 

A. Yes, sir. Let me’see; I might have been a day 
or two absent; that is all. I think I said I was there 
every day, but I might have been a day or so away, 
but Iam not sure of that. I have gota record of it, 
if I was. 

QO. You say then you might have been away part 
of the time? 

A. I might have been a day away; that would be 
all; on some Sunday. I was there some Sundays. 

QO. They didn't work on Sunday, did they? 

A. Sometimes they did. We work all the time: 
we never have any Sundays. 


O. You say you were not away at all? 

A. No. 

‘Q. Only one or two days? 

AY Thatiseall 

©. When was that, do you remember? 

A, Thiat must have beemin july, Wetiess, or Ac 
List 


©. Weren’t you away sometime in August? 

A. I might have been away in August a day or 
two. 

QO. Isn't it a fact that you were away the last part 
of July as well as the first part of July? 

A. No, it is not 4 matterondact: it aintco: 

QO. Well, Iam asking you; all you have got to do 
is say so. 

oe ltaimtso, There wacmounno or ties and t 
I am away a day I don’t call that being absent. No; 


IT am in communication with the dock; I am away 
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from the dock today, for instance, but I don't call my- 
self away because I am up here, because I can con. 
municate with the dock in five minutes. 

©. Isee;youare sort of omnipresent? 

A. The same as you can be called up by your cf- 
fice when you are down town, and you are not aways, 
are you? 

Q. Well, lam away sometimes. 

A. Well, when you go hunting, maybe. 

©. So then, when you say you are not away from 
the dock, you mean that you are not out of the City 
Omeentiand: is that it? 

A. Yes, I mean that. 

Q. Then there were a great many days during the 
time this ship was on the dock that you were not ac- 
tually, in your physical presence, present at that 
dock? 

A. No, not a great many days; maybe a day or 
two in three months. 

io Now, isi t it a matter of fact that aiger this 
dock was put into line on the 14th of July it immedi- 
ately got out of line again and the work was delayed 
on that account? 

A. No, sir, it is not a matter of fact: it aint so. 

Q. Wasn't the dock put out of line by some steam- 
boats going by at a rapid rate? 

pee No, sir. 

Q. And making large waves: 
Zoe NO, Sit. 
©. Wouldn't that put the dock out of line? 


A. No, it would make the dock move bodily, but it 
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would not put it out of line. 

Q. Do you pretend to say that this dock does not 
move independently at all,-each section, when a 
steamboat goes by? 

A. If there is a vessel on, no, sir. 

Q. Well, when the Elder was on? 

A. When the Elder was on, no, it could not move. 
It would break the ship if it moved; it would break 
the ship if it moved to any extent at all. These peo- 
ple knew the kind of a dock they was going on to. 

QO. Now, isn't it true that this dock wasn't got in 
proper shape for these people to put in their keel and 
do their work until the 18th of August? 

Mr. FLANDERS: I object to that as incompetent, 
irrelevant and immaterial, and not within the issues 
made by the pleadings. 

A. Go, sir. 

QO. Now, in the management of this dock, how 
many men do you use? 

A. It depends on what we have to do. It depends 
on the size of the ship on the dock and what other 
work is going on, and things of that kind. 

OQ. Do you keepramteemlar crew theres allie 
time? 

ENS NS 

©. How many do yonikeep there: 

A. A regular crew amounts to the superintendent, 
engineer, foreman and watchman. 

O. isthatall: 

A. That is all the regular employes, that is, un- 
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der fixed salary. Others are employed as required 
Hier. 

QO. Where do you get those men? 

ee st. Jolns. 

QO. And what is their business? 

A. Their business is laborers, some of them ship 
carpeniers, some of them calkers, some of them ma- 
chinists. 

©. Just ordinary ship carpenters? 

Pom cs. 

QO. When you docked the Elder how many men 
did you have? 

A. I think we had in all about sixteen men,— six- 
teen to twenty, sometimes more. 
ee oixteen to twenty men? 

Eeercs. 

QO. What were those men doing now? 

A. Those men were on top of the pontoons, ma- 
nipulating the valves, putting the blocks in, holding 
the shores up, rigging the dock, getting ready for the 
Elder, and whatever might be necessary to be done 
for the docking of the Elder, waiting for her to be put 
into position for her to be docked. 

©. Those were not regular men of yours? 

A. They were pretty near regular, some there five 
years off and on. They are not steadily employed, 
they are paid by the day. Most of them I had there 
on the Elder, probably ten of them, were men that 
would be employed there nearly all the time. 

‘O. And the other ten were men you picked up? 

mee irichked ij), yes. 
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QO. Any of them ever work on the dock  be- 
fore? 

A. Yes, they had all worked on the dock before 
sometime. I don’t think there was a greenhorn in 
the whole lot. I could tell by their names, looking 
wich Over 

QO. They had been accustomed to this work, had 
they? 

A. Oh, yes, sufficiently accustomed to the work 
to see that everything was going right. I could al- 
ways see for myself whether they were doing right or 
not: 

QO. The men that were regularly employed there, 
who were they now, on the regular crew? You said 
four, didn’t you? 

A. Me, the engineer, foreman, watchman. 

Q. And who else? 

A. And myself; I said myself. 

Q. The foreman, engineer, watchman and vour- 
self? That is four? 

ia NEES 

©. Now the foreman didn't do any work, of 
course; he directed the business? 

eoecs. 

©. The engineer, of course, attended toy iisven- 
gine? 

A. There are two engineers in this case, the en 
gineer running the power house and an engineer 
running the motor. 

Q. And the watchman of course didn't do any- 
thing? 
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A. The watchman had boatmen and had another 
man in his place. 

M. Boatman; what do you mean by that? 

A. To take the lines from the ship and make then 
fast, and attend to centering the ship at the after end. 
We keep him for that purpose. 

QO. Then the work of docking the ship was done 
altogether by a crew who were not regularly em- 
ployed? 

A. Ten of them was regularly employed. 

©. Well, they were not on the regular payroll of 
the dock, were they? 

A. They were all on the payroll! of the dock the 
month previous, and the month previous to that. 

©. Yes, but they were simply hired men that you 
paid by the day? 

A. Hired men we paid by the day, yes, sir. 

©. Now you say that you did have some notice 
at some time about the dock being out of line? 

eee NG, no. | will take it all back, if I said so. I 
said there might be a question of moving some of 
the blocks, or something of that kind, to get them 
out of the way. 

©. And you were never requested to put the dock 
in line? 

Pewee ves, | @ac, once, by Mr. Kelley. 

O. By Mr. Kelley? 
A. Yes; 1 put it in line for him, too. 

ee ouput it im line? 

Pee cco iatavas wien he sot lis keel; | don’t 
know the date; it was two or three days after he got 
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the new keel to put in place. 

QO. Then you had some conversation with Mr. 
Peterson about the condition of the dock, too, didn’t 
you? 

A. No, sir. 

Q. Mr. Peterson complimented you very highly 
on docking the ship ,did he? 

A. Thatis what hedid@imany tines: 

Q. Said it was a first class job? 

A. Yes, everything first class. 

‘(. And what was it he gave you? 

A. A diamond pin. Whatis kind of hard, isn tit? 

QO. Well, was this to go as part of the compensa- 
tion for docking the ship? 

A. No, sir; just because he appreciated the way 
I had done the work, I suppose. 

QO. Well, there wasn't any understanding between 
you and Peterson that that should go as part of the 
pay for docking the ship at all? 

A. No, sir, nothing of the kind: Tle said I took 
such interest in the ship that he appreciated my in- 
terest in the ship, taking so much interest, that he 
gave me a present of a pin on my birthday, the 7th 
day of July, a month after the ship was docked. It 
was kind of curious for Peterson to do that, wasn't 
ie 

©. What becante of that pi 

Bx. «I lost it. 

©. You didn't civeéit tothe Port of Portland did 


A. No, I didn’t. 
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QM. And the Port of Portland didn’t get any bene- 
fit from that diamond pin? 

Ewe Not a particle, no. 

QO. Well, you were in the habit of being around 
with Peterson a great deal, weren't you? 

A. Iwas around with him several times. He ask- 
ed me to go around with hima great many times and 
give him information. I went down the river three or 
four tines. He paid my expenses one time to go 
down to see the ship before she was floated. I was 
down the night before she was floated, too, with Pet- 
erson. 

0. You came up on the ship, too, didn’t you? 

meee, | didnt come up on the ship; ] came up 
on the McCracken. Two or three days after she was 
floated she came up. 

©. Now, who had charge of the dock when you 
were up in Portland, or not there physically, while 
of course you were there? 

A. Mr. Johnson, the foreman. 

©. And is Mr. Johnson here? 

A. He is in town; he is at the dock now. 

(ey ias he been there ever since you have been 
there? 

A. [f employed him there and he has been there 
ever since we started the dock,—been there for five 
years and over. 

©. What else did Mr. Peterson give you besides 


the diamond pin,—anything? 
A. Nothing. 


One Phat is alle 
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Q. Now you say something about the charges 
for floating this vessel being the regular charges, and 
charges that were made for different kinds of ves- 
sels; you don’t know anything about that, do you? 

A. Oh yes; it is left to me. 

Q. That is not your business, is it ? 

Yes. 

Q. Isn't that the business of the Clerk of the 

Board? 


A. No. He makes out the bill. I give in the re- 


e 


port and any extra charges on the ship I hand in to 


him and he charges it on the bill. 
Q. Yes, but that is fixed entirely by the Board? 


A. The rates of dockage is fixed entirely by the 
Board, but any extra labor, I put that charge on ac- 
cording to the time that is employed, the extra la- 
bor. 

Q. Oh, then you have the right to put on the 
charge? 

A. Yes, sir. 

©. For extra lahore 

Ya Yesesun 

Q. And how do you fix that, then? 

A. Why, the extra labor I employ and extra time 
they use, and extra blocks to put it up, and everything 
of that kind in connection with a wrecked ship. 

QO. How do you determine the value? 

A. Ina case of this kind we ought to dock a ship 


like the Elder in four hours; we was twenty-four. 
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©. IL know, but how do you determine the value of 


A. By the time we employ extra men. 
©. What did you pay those men? 
Pee $2.50 a day. 
we $2.50 a day? 
A. And overtime. 
© Gow much do you charge us for it? 
Pe Cliatse you thirty cent per hour. 
©. Thirty cents per hour? 
Yes. 


\ 
©. How many hours did they work,—ten hours? 
~ 


I don’t know exactly,—worked about sixteen 
or eighteen hours the first day. 

Q. I know; you say you paid them two dollars a 
day; what amount, what time? 

A. I didn’t say I paid them two a day; now don't 
say that: I said two dollars and a quarter for eight 
hours. 

ee or eight hours? 

A. Yes, sir. 

O® That is what I want to get. 

mir. BLANDERS: And extra for over time. 

me Stia for over time! 

ee iwo dollars and a quarter a day for eight 
hours, and extra for overtime? 

vee Yes, Sit. 

QO. How much extra did you pay them? 

oe Oli, about ythirty cents am hour We charge 
fico, cents clear through for the Elder, because it 


was nearly all over time. It was in fact over time; it 
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was Sunday work, all Sunday and Monday night— 
Sunday night. 

Q. Now you say you looked to the credit of the 
Elder to pay this? 

A. Always look to the ship, never look to any- 
thing else. I have been twenty-five years in the ship 
business and never looked to anybody but the ship to 
pay any bills contracted for the ship or done for the 
ship by contract, or verbal, or any other way; always 
look to the ship for payment. 

Q. Now you knew, of course, that Peterson was a 
responsible man, didn't you? 

A. I didn't know anything about Peterson’s re- 
sponsibilities at all; in fact, I didn’t think he was a 
responsible man. 

Q. Didn't you make an agreement with Peterson 


what he was to pay for docking this ship? 


Ay No, si. 

Q. Didn't you make an agreement with Peter- 
son? 

A. 1 handed him a schedule ot prices; thatus 
all. 

©. Didn’t you make an@agreement with Peter 
son that you would look to him for the pay for the 
dockage? 

A. Icould not make such an agreement with Pet- 
erson. 
Q. Oh, you could not? 

A. Iaint allowed to do that. I can only go by the 
prices made by the Board, the published rates. 
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ee When you cant fix anythimg, exeept as the 
Joard says? 

A. Nothing. 

©. Then does the Board say that you should 
charge thirty cents an hour for this extra labor? 

Eee vtter | tell thei, yes. 

QO. Oh, after you tell them, but they don’t be- 
fore. 

me No. 

(Ome you didit tell them, then, su had made an 
agreement with Peterson? 

Peo, sit, | mever made any agreement with 
Peterson. How could I make an agreement with 
Peterson? 

A. Well, I don’t know. I was just wondering 
whether you did, or not. 

ewe cll, 1 could not. 

Oe You did not? 

Pee io, | didn't; certainly not. 

Q. And did you tell Peterson when you put the 
ship on there you were going to look to the ship for 
the pay? 

A. 1 don't think I would be likely to tell him any- 
thing about it. 

©. Now in repairing this ship, do you recollect 
how much keel was put in? 

A. Well, there would be about forty-five feet, I 
think. 

Q. Forty-five feet of keel? 

A. There was a straight keel, a piece of keel in 
the stem, about forty-five feet of straight keel. 
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Q. And then there was some in the up-turn? 

A. Yes, in the stem, the fore-foot; that was made 
in Seattle. The bent piece of keel came from Seattle, 
two of them, both pieces. I think those are only ap- 
proximate figures. 

‘Q. That is all right; I don’t expect you to be— 

A. (Interrupting). Wo be exact about 1) ne: 

QO. Now, do you know how many frames were put 
in this ship? 

A. I think about eighteen or twenty; I don't re- 
member which, though. 

O. How many places? 

A. Twenty or twenty-two, roughly speaking; 
that is of the main plates, and there was 
two plates forward, I think. 

Q. Any of the bilge keel put in? 

A. Yes, there was a piece of bilge keel put in on 
the starboard side and repaired on the port side, I 
think. There was only a short piece. 

QO. Any beams: 

A. Oh yes, there was some beams put in, some 
‘tween deck beams and some of them broken. I don't 
know whether there was any main deck beams, or 
not; I guess there was, though. 

Q. Now you said this ship was twisted somewhat; 
what did you mean by that? 

A. Well, I mean by that both perpendiculars, that 
is the stem and stern post would not come in line. 

Q. Well now, in line which way? 

&. Plumb. 

‘QO. Yes: up and down? 
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me Wertical. 

Oe Vertical? 

fo Yes. 

©. Was she in that condition when she came on 
the dock? 

A. Yes; and she is in that condition today. 

Q. Was the machinery of this ship taken out at 
all? 

A. No, I don’t think so, only a small part; none 
of the main machinery. 

©. What was the condition of the machinery 
when she came there? 

A. Oh, rusty and dirty; that is all; nothing brok- 
en about it that IT could see. I looked around it cas- 
ually, not in an official manner at all. 

Q. Just breaking this hole into the bottom of the 
vessel didn't injure the machinery at all? 

Pe No, that was forward of the machinery; it 
didn't touch it at all; forward of everything,—for- 
ward of the boiler house. It was right in the cargo 
hold. 

Q. It didn’t break any machinery at all? 

A. Not a thing, unless the cargo winch—well, 
that has nothing to do with the machinery of the 
ship. 

©. As a matter of fact, this ship was not a going 
ship when she came on there, was she? 

A. No, no; she wasn't able to go; no, she could 
not navigate very well. 

©. She hadn't navigated for a long time, had she? 

A. No: she was a year there, | think. She went 
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down in January, didn’t she? It was over a year,— 
a year anda half. She went down in January, 1905, 
wasn't it? 

Mr. FLANDERS: I don’t know when it was. 

A. Yes, she went down in January. She was over 
a@year there. 

©. Now you say that there were certain keel 
blocks and wedges, amounting to $94.25, damaged in 
docking the ship; how do you arrive at that value? 

A. Well, the cost, the labor that was necessary ta 
renew them, and the cutting of them up, destroying 
them. 

©. Do these wedges and keel blocks show on this 
picture? 

A. No, not the omes that were there, ised wp; 
no. 

QO. Well, the ones that were not used? 

A. Whese are extraronce: 

QO. Well, show me what you mean by wedges and 
keel blocks that were injured? 

A. JI will show you. These are regular hilge 
blocks that show along there; these blocks; there is 
one out of position not (witness indicating on Claim- 
ant's Exhibit 1.) 

QO. You arrive at the cost of these by determining 
what the cost of replacing them is: is that it? 

A. Yes, what it would cost to replace them. 

-Re-Direct Examination. 
by Nis KFLANDERS: 
©. Mr. McIntosh, from the time that the Elder 


wale lifted om to the dry dock mm Nas, 1OCG stip irae 
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time that she was floated from the dock in September, 
1906, was the cleaning up of the vessel or the repairs 
tommve vessel ever at any time delayed through the 
fault of the dock? 

A. Never; not one minute. 

©. As far as the dock was concerned, was there 
any reason— 

Mr. SMITH (interrupting): Wait a minute; we 
object to that as irrelevant, incompetent and imma- 
terial, and a conclusion of law. 

(). Was there any reason, at any time, as far as 
the dock was concerned, why the repairs to the ves- 
sel could not have proceeded uninterruptedly? 

Pie om iti: | object to that also. 

A. There was never any objection. There was no 


cause of delay at any time, night or day . 


Re-Cross Examined. 

Peetlr, SMITH: 

©. Now you say there was not any cause of de- 
jay, night or day, at any time? 

Be No. 

©. And still you say that you were not there all 
the time? 

A. Well, I had a representative there, didn't I? 

ee oM ITH: That is all. 

(Witness excused.) 

C. L. JOHNSON was next produced as a witness 
on behalf of Libellant, and, having been first duly 
sworn to testify the truth, the whole truth, and noth- 
ing but the truth, said witness testified as follows: 
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Direct Examination. 


by Nir FLANDERS: 


OFOrPOrOG>O 


Mr. Johnson, what is your occupation? 
Foreman of the dry dock. 

The dry dock of the Port of Portland? 

The ‘dry dock or the Port of Portland: 

You have been foreman there for how long? 
Since its creation. 

Under Mr. McIntosh? 

Under Mr. McIntosh. 

You were its foreman during the time the El- 


der was lifted on the dock and while she lay on thre 


dock? 


time? 


De 


I was. 

And when she was floated? 

I was. 

She was lifted on the dock when? 

On Sunday, the 27th day of May. 

And she was floated from the dock when? 
September 18th. 


How often were you at the dock during that 


Every day during that time, from the time she 


was on it until she was floated. 


O. 


You may state whether or not the lifting of 


the vessel on the dry dock was attended with any dif- 


ficulty. 


he 
QO. 
A. 


Yes, sir, it was; it was very difficult. 
Why? 
Well, in regard to the wrecked condition of 
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the vessel, she didn’t have the usual shape of a vessel 
that was all right, and we had to block her up differ- 
ently than we would an ordinary vessel. 

QO. State whether or not on that account you were 
compelled to employ extra labor, or work longer with 
your regular force. 

A. We employed extra labor and worked longer. 
The usual time taken is about four hours, and we 
worked twenty-four. 

©. That is, in the actual raising? 

A. In the actual docking. 

QO. Yes; and how about any extra time which you 
incurred, either before or after the vessel was actual- 
ly docked, which you would not have been obliged to 
incur but for her condition? 

A. Before the vessel was docked it was necessary 
for us to build a lot of extra blocks known as cribs; 
in case that our usual blocks, regular blocks, didn't 
take the vessel, these cribs could be blocked under 
by a diver and the vessel could settle down, and the 
cribs would hold her in an upright condition. 

©. Were these cribs used? 

A. Those cribs were used, yes, sir. 

(). Would you have been obliged to build or use 
those cribs had the Elder not been in a wrecked con- 
dition ? 

A. No,no; we would not have used them at all. 

©. Well, now, after you got the vessel on the 
blocks and the dock pumped out, were you obliged to 
furnish any extra labor? 

A. We were. 
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QO. What was that for? 

A. Well, her shape was such that she did not take 
an equal load on the blocks that was intended for her 
support, and we had to build other blocks to get her 
in a solid, safe condition. 

(). Would you have been obliged to do that but 
for her condition when she was put upon the dock? 

A. We would not. 
©. You have heard Mr. McIntosh’s testimony? 
A. lia. 
©. What are the facts as to the hours of labor, 
the four hundred fifty-eight hours of labor to which 
he testified ? 

A. hey are commecr 

Q. And the charge per hour, thirty cents an hour, 
what do you say as to that? 

A. That was the charceat that cine. 

‘QO. You heard Mr. McIntosh’s testimony in re- 
gard to these keel blocks and bilge blocks which had 
to be replaced after the Elder was floated from the 
dock? 

Ae [i ranicl 

©. What are the tacts recardine that? 


A. The facts in regard to the blocks, you mean ? 
Ol aes: 

A. What was done to them? 

Dee Xes: 


A. Well, he stated that the blocks— 
Q. (Interrupting). Never mind what he stated. 
A. There was some excessive weight on the 


blocks; and therefore, they had to be split out, and 
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therefore damaged. Twenty-two of them, I believe, 
was the number of those damaged that had to be 
split out and totally destroyed. 

QO. Would that have been required but for the 
condition in which the Elder was when she was Iift- 
ed on the dock? 

A. It would not. We have docked her three 
times since and have not destroyed any blocking. 

(). This was on account of the damaged condi- 
tion of her keel? 

A. The damaged condition of the vessel, yes, sir. 

‘QO. You may state, Mr. Johnson, whether there 
was any delay in the repairs to the ship while she 
was on the dock, due to the dock itself. 

‘4. None at all. 

(ee as ony complaint ever made to you, or in 
your hearing, by Mr. Peterson, or the superintendent, 
oer the contractor, in reference to the dock? 

A. No, sir, no complaint at all. 

©. It is charged in the answer, under paragraph 
3 of the answer, that the Port of Portland carelessly 
and negligently suffered and permitted the sections 
of the dock to become and be out of alignment, and 
carelessly and negligently suffered same to remniin 
out of alignment after due and proper notice thereof, 
whereby said hulk of the Elder became warped, twist- 
edeand hocced aad greatly damaged; what are the 
facts regarding that? 

wy It is not so. 

©. Did the Elder herself while on the dock re- 
ecive any injury or damage whatever? 
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ee Semi not 
Cross-Examined. 

By Mi. SMITH: 

Q. Mr. Johnson, you were down at this dock at 
the time the Elder was docked, were you not? 
I was. 

What position did you occupy there? 
Foreman. 

Under whose direction did you act? 
Robert McIntosh, 

What position did he hold? 
Superintendent. 


OO PIO PIO PO > 


And whatever you did, you did by his direc- 
fif@m:; is that meh 

A. 1 did. 

Q. You did not take any action in connection 
with the dock, except you were told by him? 

A. None whatever. 

QO. Now, what was the condition of that dock 
as to the different sections being in line when the 
ship was put on? 

A. She was a vessel that occupied three sections 
of the dock; two sections was practically in line. The 
forward section known as number one at the dry 
dock, was probably eight or ten inches out of line; 
that is, on the keel, you know,—the line of the keel. 

Q. And did you try to get that in line? 

A. We tried a time or two, yes. 

QO. How much time did you spend trying to get 
that in line? 

A. Well, the amount of time shifting ballast and 
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pumping, that would be hard to say. We took con- 
siderable ballast out of the front end, which caused 
ihe section to be held down at the other end under 
the bow of the vessel, moved it to the back end of this 
section which should have weighted it down; took 
some water out of the front end and added some to 
the back end. The actual time, 1 could not state how 
niuch was consumed in this operation. 

QO. Well, ordinarily how do you expect to put 
your dry dock in line, by water ballast? 

poe acer ballast, yes. 

©. And to do that your compartments must be 
tight, mustn't they? 

Eom \ S. 

QO. Well, were the compartments tight in that sec- 
tion 1 at that time? 

meer LANDERS: I object to that as irrelevant 
and immaterial. 

A. Well, practically tight. There was nothing 
there that the pumps could not overcome easily. 

©. They were not tight, though, as a matter of 
fact? 

A. Well, in this case we would have to say they 
were tight, because the pumps would overcome any 
Peepace that might be. They were tight as tar as 
any inflation was concerned. 

Q. Did you keep your compartments working all 
the time? 

A. Not necessarily; no, we did not. 

O. How much time during the day did you keep 
your pumps working? 
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A. We pumped the dock, oh, I will say six times 
while the Elder was on. 

Q. And then when your pumps were not work- 
ing, the water would leak back from one compart- 
ment into the other, would it, and put the dock out of 
line? 

A. No; each time we would work the pump would 
be to try to straighten it up more. 

Q. To try to get it back into line again? 

A. No, not to get it into line again, but to straight- 
en the vessel more. 

Q. To straighten the vessel more? 

A. Assist in putting the vessel into its original 
shape. The vessel was practically broke in two aft- 
er she was put on the dock, wasn’t she? After the ce- 
ment was taken out that kept her afloat? 

A. The vessel would be considered by any one 
broken in two. 

Oe ves: 

A. And the forward portion of the vessel had a 
list to port, while the after portion of the vessel was 
erect. To assist in straightening the vessel we pump- 
edsthe dock: 

OQ. You didn’t pump out your dock to straighten 
the vessel, did you? 

A. To get the vessel into its original shape. 

Q. Not from the side? You pumped out your 
dock to get it up into line, didn’t you, with the other 
sections? [I mean lengthwise, not longitudinally. 

A. We pumped the dock to straighten the vessel 


and also to bring the keel in alignment—to bring 
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the vessel at once into alignment. 

@. As far as her keel was concerned? 

A. Tf she had been docked on a rigid foundation 
she would have broken actually higher up into the 
vessel, which would have neeessitated more repairs 
possibly. 

©. Now, to make the forward part of the vessel 
and the after part of the vessel come in line, you built 
some cribs on each side of the front part of the ves- 
sel, but that was on section Number 1, didn't you? 

A. Yes, some cribs. 

‘OQ. You didn’t undertake to put the vessel into 
line in that way with your dock, did you? 

A. I don't understand the question. 

©. Well, to get the forward part of the vessel in 
line with the after part of the keel? 

mee FLANDERS: I object to all of this cross- 
examination on the ground that it is incompetent, ir- 
relevant and immaterial, and not within the issues 
disclosed by the pleadings. 

©. Well, you say the forward part of the vessel 
had a little list to port: to take that list out you did 
that to your eribs, didn’t you, not to the dock? 

A. We merely did that to assist the repairs of 
the boat. 

©. Now, what position was this vessel in as re- 
gards the damaged part and the opening between 
the two docks, two sections? 

A. Well, we will say that the middle or dam- 
aged portion of the vessel_—say she was damaged in 
amearch shape, formed like that (indicating), the 
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middle of that arch came about over the opening, 
about over what might be called the hinge in the 
dock. 

QO. Now, about how much play do these separate 
sections of your dock have up and down? 

A. There is about three inches. 

©. There is about three inchese 

A. The timber that unites the sections of the 
dock is an inch and a half free, and this one having 
an inch and a half on that pontoon and this one an 
inch and a half om that would make a vaniancesor 
three inches in the two (witness illustrating). 

@.- Rightithere. 

A. At that point (indicating.) 

Mr. FLANDERS: Is that longitudinally? 

A. That is longitudinally. 

‘Q. Now, at the end of the pontoon eighty feet 
away, that would be exaggerated a good deal, 
wouldn't it? 

A. Well, yes. You could figure that out by tak- 
ing an inch and a hali— 

Q. (Interrupting). Take three inches, or an inch 
and a half at that place, and off eighty feet it would 
go down considerable, wouldn't it? 

A. It would make considerable difference. 

Q. Well, now, was there any play, or did it move 
in any way? What did you call that? This was 
longitudinally, the other would be lateral. 

b. Not lateral, no: 

Q. It, had no movement at all? 

A. No play that way; not while there was a rig- 
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id keel base the length of three pontoons; all three 
pontoons moved in harmony. 

©. Well, but if there was not a rigid keel base? 

A. Well, in this case it was, for each pontoon is 
under separate weight and under its own weight 
there is lateral motion, but where there ts a rigid 
keel base there is not. Any swell of waves that 
might come from the river would move the hull in 
union. 

Q. But there was not any rigid keel base in this 
case, was there? 

A. Well, you might say the vessel was brokn in 
two, yet there was upper work enough to hold the 
wall rigid. 

© Wasn't there about forty or fotry-five feet that 
(iere wasn t any keel at all? 

Pee orty-iive feet there wasn t any keel, but the 
same way it was taken forward as it should have 
Peametaken if the keel had been there. Jt had the 
weight the same, and the rigid influence was above: 
in the absence of it being in the keel it was in the up- 
per work of the vessel. 

‘0. Well, don't you know that this vessel was in 
such condition that that upper work would not hold 
her rigid? 

A. As far as lateral movement? 

Om, Yes. 

A. It would hold her perfectly rigid laterally. 

©. Well, then, there was a movement between 
pontoon No. 1 and Pontoon No. 2, until you got the 
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keel in, wasn't there,—she would move up and 
down? 

A. It could possibly move up and down. If we 
could get more ballast forward, why that would as- 
sist in bringing the bow up to its original position. 

©. I see. Was there any wabbling movement, 
movement of one side of the pontoon nearer the oth- 
er side of the pontoon, between the pontoons? That 
is, would one side of the pontoon be nearer, say one 
side of Pontoon No. 1 be any nearer than the other 
side to Pontoon No. 2? 

A. Well, in docking there, take for example the 
port side, which was the case, it carried very well in 
alignment. while on the starboard side there was no 
way to block the pontoon down, because the absence 
of the hull there, it being crushed up by the rock that 
she laid on, there was no way to block that lower 
corner, we will say, of pontoon No. 1, down, because 
the hull of the vessel was gone; there was nothing 
to block it on, and in pumping out of course that car- 
ried higher than the other side did in relation to the 
other two pontoons? 

Mr. FLANDERS: What is that? 

A. I said that the pontoon was practically in line 
on the port side, but on the starboard side, the ab- 
sence of the vessel's hull where it was crushed away 
with the rock, that the lowemend of No. )isicedas 
higher than it would otherwise. That was the ancs- 
{ion you asked me. 

Re-Direct Examination. 

Py Mir. FLANDERS: 
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QO. Now, Mr. Johnson, you say that the forward 
section of the dock when you docked the vessel first 
was eight to ten inches out of line; m what way was 
it out of line? 

A. The bow of the vessel drooped in its broken 
condition, throwing the after part of No. 1 right over 
the break too high to be in line with the keel of the 
other two sections, and the forward part too low. 

ein other words, the forward end of secon 
5 1 Was down in the water and the after end up? 

A. The forward end was too low and the after end 
too high. 

eee ideas that caused by any “defect am tlie 
dock? 

A. No defect in the dock; a defect in the boat, 
as I look at the matter. The boat was drooped 
down, and in bringing up the boat if it had been 
brought all at once it would have possibly broken it 
more than it was broken. 

Q. In other words, the bow of the boat had drop- 
ped some eight or ten inches, is that right,—was 
about eight or ten inches up and down out of tine; is 
enamel 

A. The bow of the boat was too low to line up 
with the remaining two thirds of the boat. 

QO. Now, how was this corrected? 

A. Well, we took all the ballast that we could 
get out of the forward end of the pontoon. That 
give us the lifting power of what ballast we had mov- 
ed, put that on the after end of the pontoon give us 
the lowering power of the weight of that ballast and 
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righted the pontoon to the extent of the weight of this 
ballast, bringing the number 1 pontoon as nearly as 
we could in line with 1 and 2,—or 2 and 3. 

QO. And did you succeed in this? 

A. Practically succeeded: 

‘QO. And how long did it take you to do it? 

A. Well, 1 could not say as to jist how mein 
days we were moving ballast out of this hole putting 
it back to the after end of the pontoon. And for a 
while each day we would take what water we could 
eet Out; and in chaneine ime water and the toc! 
could not say as to how many days we were at it,-— 
several days anyhow. 

QO. And do you remember when you started in 
on this? 

A. No, Ido not. As to dates I don’t know. 

©. Well, did this ocetr at the time that the ves- 
sel was first docked, or was it afterward, after they 
had renroved the cementiromuicn: 

A. It was after they had moved the cement and 
broken and condemned parts of the vessel that this 
took place. 

©. Were, or were not, repairs on the vessel going 
on while you were adjusting the dock? 

A. They were allthesiume working on theme = 
sel. After they once started they never stopped 
work on the vessel. 

©: Well, were they delavedvat all in @ecir work 01 
repairs by the time it took you to get this forward 
section of the dock adjusted? 

A. Well, as to their matters I could not sav. We 
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were working with that and whether their work was 
up to us or whether it was not, to be positive I could 
OW Salis 

(Witness excused.) 

JOHN P. DOYLE was next produced as a witness 
on behalf of Libellant, and, having been first duly 
sworn to testify the truth, the whole truth, and noth- 
ing but the truth, said witness testified as follows: 

Direct Examination. 
Cover, FLANDERS): 

QM. Mr. Doyle, your occupation is what? 

pee clerk of the Port of Portland. 

QO. How long have you been clerk of the Port of 
Portland? 

A. About two years and nine months. 

©. Now, give the exact date when you became 
its clerk? 

feels 12th, 1906, I was elected clerk. 

©. And you have been the clerk of the Commis- 
eiomecver since that time? 

A. Continuously since then. 

QO. Who has charge of the books of account of the 
Commission ? 

Pree) have. 

QO. And have had, continuously, have you, since 
souwere elected clerk? 

fe es, sir. 

‘QO. You may state, Mr. Doyle, whether or not on 
or about the 21st day of September, 1906, a bill was 
rendered by the Port of Portland to the steamship 
George W. Elder and owners for the dry-dockiny aud 
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use of the drydock furnished the Elder during that 
year? 

A. Yes: |] rendered such a bill om mstenction irom 
the Board: 

QO. Is this a copy of the bill? 

A. Yes, that is a copy of the bill. This is the copy 
of the final bill rendered. I previously rendered a 
bill for $7,294.55, which was paid September 20, 
1906. 

QO. That was for the dock up to a certain date, was 
itis 

A. To my memory itewas to the first of Septem- 
ber. I could verify that from the records. The Board 
instructed me to render a bifl, as I remember it, for 
the services up to the first of September, which I did, 
and which was paid September 29th. T can look in my 
minutes here and see what my instructions were. 
(Witness here refers to minutes of the Commission, 
and reads from same.) “Clerk was instructed to ren- 
der a bill to the steamer George W. Elder, August 
Ist, 1906, and monthly bills hereafter, and report to 
the Board if bills are paid or not at next meeting.” 
On August Ist I rendered a bill to August Ist. The 
bill for $7,294.55 was for the use of the drydock up 
to the first of August, 1906, and that amount was 
paid to the Port of Portland on Septenmer ZOth, 
1906. 

QO. And the bill which I now hand you is the final 
bill which was rendered, showing this credit ? 

&. Yes, the amoint paid is taken off of themora 


bill for dockage, and shows a balance of $4 788,00. 
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Proctor for Libellant here offered said bill in evi- 
dence, and the same was received and marked LI- 
BEL CNN T'S ice TT A, and is returned herewith 
aoepart of this record. 

Oe rou niay state, Mr. Doyle, whether the 
charges on which the bill so rendered is based, were 
Micecharees of the lort of Portland for ilie use of its 
drydock prevailing trom the time that the Elder was 
first docked until she was floated. 

Peet es, they were the regular charges, being the 
published rates. 

©, That is the item in here the first day, “5-29, 27 
cents,’ amounting to $461.70, is what? 

A. That is the dockage charge, which includes 
the raising of the vessel and the occupancy of the 
dock for the succeeding twenty-four hours. 

OF And these items, May 31st, June ist, 2nd, 4th 
and 5th, at ten cents, amounting to $171 for each day, 
—they are the charges for what? 

A. They are the charges for each of the succeed- 
Meminedays. hat is, the next five days that the 
vessel was on the dock after the expiration of her 
first twenty-four hours, not including Sundays or 
holidays when no work was done on the vessel. 

‘Q. And this item, $10,533.60, 88 days from June 
5th to September 18th, at seven cents per dav,—that 
is for what? 

A. That is for all the lay days the vessel occupied 
the dock after the first six days, excluding Sundays 
and holidays when no work was performed upon the 
vessel, upon such Sundays and holidays. 
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Q. Those were in each instance the published tar- 
iff rates? 

A. Those were the published rates at the time the 
Elder was docked and undocked. 

Q. You deducted from her davs when on the dock 
what days? 

A. I deducted nineteen days for Sundays and 
holidays. 

Q. That is, holidays, vou mean, like the Forrth of 
July and Labor day? 

A. Yes, such days as are legal holidays. 

©. These charges for 460 hours extra labor at 
thiry cents, amounting to $138, are for what? 

A. That was for extra labor in setting the kecl 
blocks and preparing it for bilge blocks, and so forth, 
as I understand it, to support the vessel’s shape on 
account of her wrecked condition. 

©. That is the time as#given you by Mr. McIn- 
tosh? 

Ae NGese 

QO. And the damage to keel blocks and wedges. 
amounting in the first item to $88 and the second item 
to $6.25 are the items given you by Mr. McIntosh? 

DX PNES stig 

O. And charged according to him? 

A. Yes, accordine touncnenort. 

QO. Now, how much money has been paid the Port 
of Portland on this bill? 

A. $7,294.55. 

©. And there is due on it how much? 

A. $4,788.00. 
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@. You may state whether or not, Mr. Doyle, be- 
tween the Ist of September and the date the final 
bill was rendered, you rendered any other bills? 

me 6No, I did not. 

Q. After the bill of September 21st was rendered 
what was done by the owners of the Elder in refer- 
ence to the bill? 

A. Well, their attorney presented a petition to the 

Joard asking that allowances be made in the charges 
against the vessel for dockage. 

Have you that petition: 

A. Yes, I have the petition. 

Mr. FLANDERS: TIT offer that in evidence and 
ask leave to substitute a copy, as that is a part of the 
records of the Commission. 

Whereupon said paper was received in evidence on 
behalf of Libeilant, and the substituted copy thereof 
fematked LIBELLANT'’S EXHIBIT B and is re- 
turned herewith as a part of this record. 

QO. What did the Commission do in reference to 
the petition? 

fee) could only answer that from the record. 

we You were clerk of the Board at that time, were 
you? 

me i was. 

ee Vell, what do the records stater 

A. The action of the Board was an order that the 
petition for reduction in the charges against the 
steamer George W. Elder be not granted, and the 


elerk was instructed to write the petitioners, giving 
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the reasons of the Board for not granting their pe- 
tition. 

Q. ‘That action was taken by the Board? 

A. This action was taken October 22nd, 1906. 
©. Did you write to the petitioners? 
Jey NES. 
©. Did you demand payment of the balance of the 


A. I don't remember the wording of that letter. 

O,- las the balanceroi the bill ever beenmparade 

A. No, sir. 

Q. Against whom upon the hooks of the commis- 
sion was this bill charged? 

A. The steamship George W. Elder and owners. 

QO. Yo whom did the Port of Portland look for the 
payment of its drydock charges on the George W. 
elder? 

A. To the vessel itself and the owners of the ves- 
sel. 

©. Upon whose faith and credit was this dry- 
docking given? 

aA. On the faith andvcredit of the steamer Georec 
W. Elder. 

©. During the tine thevGeorge W. Elder wacren 
the drydock, you may state whether or not the Port 
of Portland lost other business, owing to the fact 
that the dock, or a portion of it, was occupied by the 
George W. Elder. 

A. Yes, other business was lost. And we had one 
very strong complaint from the ship’s agent because 


a large steamer could not be accommodated on the 
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dock, the British Steamer Beckingham. 

©. You may state whether or not, Mr. Doyle, ue 
tariff, or charges upon which the bill against the 
George \W. Elder was based, was a public and pub- 
lished tariff? 

me it was. 

©. How were these charges published? 

A. They were published by distributing printed 
copies among the people interested in shipping, sup- 
plying shipmasters using the dock with booklets con- 
taining the rules and rates, and many copies were 
mailed to ship owners and the rates were also placed 
in the offices of shipping firms by way of posters 
which were generally tacked on the wall or other 
conspicuous places in these offices; they were also 
posted in a conspicuous place at the drydock. 

(). That is, during the time the Elder was on 
tiie ? 

ee «(1 CS. 

fae Ou Saw you rendered a bill for the drydock- 
ing of the vessel up to Angust Ist, 1906, in compli- 
ance with the directions of the Commission ? 

me YS, sir. 

<2. To whom was that bill rendered and present- 
ed? 

Bee tie bill was rendered to the steamship 
Gcorge W. Elder and owners, and I don't remember 
to whom the bill was handed, or to whom it was 
made. 

. Was any objection raised hy the owners of the 
Pilder to the amount of that bill? 


10% The Steamship Geo. W. Elder, et al 


A. Well, I believe their attorney appeared before 
the Board after that bill was rendered and gave no- 
tice that they objected to the amount of the charge. 
He also agreed to pay the amount of that bill, provid- 
ed such payment would not be considered an admis- 
sion by them of the correctness of the charge. 

CROSS-EXAMINATION was waived by Proctor 
for Claimant. 

(Witness excused.) 

E. C. GILTNER was next produced as a witness 
on behalf of Libellant, and, having been first duly 
sworn to testify the truth, the whole truth, and noth- 
ing but the truth, said witness testified as follows: 

Direct Examination. 
(By Mr. FLANDERS): 

©. Mr. Giltner, your residence and occupation 1s 
what? 

A. Secretary of the Chamber of Commerce; res- 
idence 771 Everett Street, Portland, Oregon. 

©. You have been Secretary of the Chamber of 
Commerce for how long? 

i. hisis ny Hith year, 

©. Were you Secretary of the Chamber of Comn- 
merce during the entire year of 1906? 

AN Ores: 

©. You may state whether or not during the 
year 1906 and prior to the 27th day of May of that 
year, the Portland Chamber of Commerce issued a 
shipping circular showing charges against shipping? 

A. We issued one in November, 1905; that is, we 


issued a circular showing the Port of Portland dry- 
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dockage in November, 1905, a large amount of them 
jor general circulation, so we did not issue again in 
1906, because we had plenty. 

©, Haye you a copy of What you issued that year? 

Pe i have ithere inthe Chamber of (Gommerce 
bulletin for November, 1905. 

mr PUAN DE RS) 1 offer this, asking leave’ to 
withdraw the book and have the matter copied in the 
Record. 

Whereupon said matter was received without ob- 
jection and set out in this transcript in full, as fol- 
lows: 

Q. And from whom was the information regard- 
ing charges of the Port of Portland for the use of its 
dryvdock, secured? 

fee rom the clerk of the Port of Portland. 

Q. And this circular was distributed by the Cham- 
ber of Commerce during the year 1906, in what man- 
eG? 

A. They were sent generally to ship owners in 
Europe, and given to everybody that we thought 
were interested in town, and then announcement 
made in the daily papers that they were here for 
those who cared for them. 

@> You kept a supply on hand? 

A. Yes, a short supply. 

©. Which anyone interested could secure? 

Ee Yes. 

CROSS-EXAMINATION was waived by Proctor 
for Claimant. 

(Witness excused.) 
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CHARGES OF SHIPS LOADING UN POR i= 
LAND: 

Portland Chamber of Commerce Issues Bulletin: 

The Portland Chamber of Commerce begs to point 
out to shipowners the customary charges which ships 
loading here may expect te incu, 

BAR PILOTAGE. Whis charce 1c ecompulsais. 
und masters are strongly recommended not to at- 
tempt to enter the river without pilots, except in 
cases of grave emergency. The pilot schooner cruis- 
es in the neighborhood of the lightship, and pilots are 
also put aboard from tow boats when vessels are re- 
ported from North Head. Rates inward are $5.00 
per toot draft and Ze per tommmet tecister, and tire 
same outward. 

RIVER PILOTAGE isict compulsory sunc wlan. 
having been repealed some years ago, the O. R. & N. 
Co., a perfectly responsible corporation, undertaking 
to man their tow boats with capable pilots in order 
thus to abate this unmecéessary expense to vessels: 
The towing is done by stern-wheelers of high power, 
which are lashed firmly to the quarter of the ship, 
from which it will be seen that there is absolutely 
no need of any aditional pilot. Your special attention 
is called to these facts, as masters are approached by 
river pilots who make their headquarters at Astoria, 
always solicited and often induced to employ their 
services. These remarks apply only to sailing ves- 
sels, steamers requiring pilots in all cases, their 
charges being $2.00 per foot of draft and 2c per ton 


net register, up or down the river, and $7.50 for each 


vs. the Port of Portland 1S 


move in the harbor. 
Towage, stevedoring and drydock tariffs are ap- 
pended hereto. 

MevtING FOR WHEAF CARGOES. This 
should be done by contract and should not exceed 
$40.00 to $60.00 per ship, according to size, in addi- 
tion to the cost of lumber, which will average $10.00 
per MM. 

SEAMEN. Under the present state law, boarding 
masters are permitted to charge $30.00 for cach man 
shipped. This charge is payable by the ship and 
does not include an allotment of one month's wages 
Which is usucily collected from the seamen. Wages 
average L5 for A. B. seamen and L4 for ordinary 
seamen . Firemen and trimmers, L6 per month. 
This Chamber is now working for a reduction of 
port charges, and would be glad of any suggestions 
from owners, also to have them instruct their captains 
to call on the Chamber of Commerce for information 
and assistance in all emergencies. 

COLEULMBIA RIVER TOWAGE TARIFF FROM 
ee PACIPIG OCEAN TO PORTLAND 
PEO RETURN. 


Messcls 5CO to 700 tons net register ...................... $500 
Vcssels over 700 to 1000 tons net register _.......... 550 
Vessels over 1000 to 1200 tons net register .......... 600 
Wessels over 1200 to 1500 tons net register .......... 650 
Vessels over 1500 to 1800 tons net register .......... 700 
Vessels over 1800 to 2000 tons net register .......... 730 
Vessels over 2000 to 2500 tons net register .......... S00 


Vessels over 2500 to 3000 tons net register .......... 850 
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Tug’s hawser, when used, $15 each way. 

Vessels towed from the sea to Astoria and return 
only, will be charged 70 per cent of the rate charged 
to Portland and return. 

Vessels in ballast towed from the sea and Astoria 
and return, when entering the river as a port of call 
and departing without cargo, will be charged 25 per 


cent of the rate to Portland and return. 


DISCHARGING. 

aS tee ONS Meeeee eect 7 1.90.32 % 
Cemienitn2240 Ts. a meee ie. ee 0) 
Cone 2240 is. 2.2 ee ep 8 Ona 39 
General merchandise (weight or measure- 

WN t) Sess 22 Seeeeee eens OD 
Rig iron, 22700 ys 22 eee eee : 5 
Bricks and piling, 2240s liso eee .60 
Coke onvdock,. 22405 lbs aan a eee .60 
Coke at bimilvers: 92240 js. tee ee ee AO 
Rated! Sino mee 240 lic eee ence nee 20 
Streetcar deulnodd roi 2 240 see 55 
Window and plate class, 2240 lbs. 60 
Block marblesovers toms. 224005 225.5 = wo) 
Marble Glab) overme2stons, 2240 ibs, .60 
Structural beanisn2 20 cee ee ee as 
Sulphur, 2240 ling. een ee 25 
Clay in bulk, 2240 lps eee eee 40 

LOADING. 

Witeat or flour, 22400 ij)caenne eee nee $0.30 
One-quarter sacks flouns Z0000lhc 2 ao) 
Bailey, 2000 1bs, .....00. 2 ee eee .30 


Saltmion, 2240 Ts, ...4.. ee x.) 
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Lumber and timber at Portland and Astoria from 
$1.00 to $1.10 per thousand feet, according to speci- 
fications and conditions. 

Geaniber, tinberand pls’ at other than Portland 
Oi a.staria, extra charge. 

Piles at Portland and Astoria, $1.10 per thousand 
feet. 


POR TOPO rT LAND DRYDOCK. 


Dimensions of Dock. 


(Leo S00 eee CO oN 468 feet 
ME ELW CCM WHITES 2... eee cece ccaeeeeeenee 82 feet 
epi of water over keel blocks .................... 25 Heet 


Lifting capacity, tons dead weight 


Pee 10,000 
Will handle vessels 500 feet long. 
RATES OF DOCKAGE, STEAM VESSELS ON GROSS TON- 
NAGE. 
First Day. Lay Days. Minimum $30.00. 
From 100 to 3000 tons......25¢ per ton, 10c up to 5 days, After 5 days 7c 
From 3000 to 4000 tons....22c per ton, 10c up to 5 days, After 5 days 7c 


Oven 4000 tons . 2.2... 18c per ton, 10c up to 5 days, After 5 days 7e 
SAILING VESSELS ON NET REGISTER TONNAGE. 
First Day. Lay Days. Minimum $30.00. 


From 120 to 600 tons....22c per ton, 10¢c up to 5 days, After 5 days 7c 
From 600 to 750 tons....20c per ton, 10c up to 5 days, After 5 days 7c 
heer 7510) (ors) Seen 18c per ton, 10c up to 5 days, After 5 days 7c 


Scows of 140 feet deck measurement and under, 
$30.00 for the first day, and $10.00 per day for each 
succeeding day. 

Steam vessels of less than 100 tons, the minimum 
charge of $30.00 for the first day, and $10.00 per day 
for each succeeding day. 

Garco charged for at the same rate as tonnage. 
B-orcharge for ballast. 
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Wrecked vessels subject to aditional charges. 

Twenty-four hours constitutes a day. Time to be- 
gin when dock is out of water. 

JOHN DRISCOLE wasinex: producccaceam it 
ness on behalf of Libellant, and, having been first 
duly sworn to testify the truth, the whole truth, and 
nothing but the truth, said witness tesified as fol- 
lows: 

Direct Examination. 
(By Dime LANDERS): 

QO. Mr. Driscoll, what position do you occupy, 
if any, with the Porto. omland: 

AL Secretary of the Board: 

QO. How long have you been its Secretary? 

A. I think four or five years; now probabiy over 
tive years: 

Continuously, or not? 

Continuously. 

Are you a member of the Commission itself? 
Niecueits 

How long have you been a member of the 


IO PO PO 


Commission ? 

el thintecmec 1903: 

Q. Were you a member of the Commission, or 
Secretary of the Commission, during the time that 
the George W. Elder was on the dry dock in 
1906? 

A. Yes, sir, I was. 

Q. Did you ever have any conversation with Afr. 
Peterson in regard to putting the Elder upon the dry 


dock? 
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A. None whatever. 
QO. Or with anybody on behalf of the vessel ? 

pe No. 

Q. To whom did the Port of Portland look for 
iis pay for the dry dockage which it furnished the 
Elder? 

ha. SMITH: Objected to as incompetent, irre- 
levant and immaterial, and a conclusion of law. 

fee lo the ship: 

(. Did you know anything whatever as to the 
financial condition of Mr. Peterson? 

A. No, nothing whatever. 

Cross-Examined. 
Weir. SMITH): 

QO. Mr. Driscoll, do you have anything to do with 
making the charges on these ships at all? 

A. Just on the schedule of prices that is got up by 
the Board. 

©. Do you make the charges? 

fe ie Board makes tle charges. 

©. I know, but you don't personally have any- 
thing to do with it? 

A. Nothing whatever, no, sir. 

Q. You don't have anything to do with collecting 
the bills? 


Ee ihe clerk does. 

> | say, you don't personally? 
Ee No. 

©. You are not the clerk? 

Ee. No. 


You don't keep the books of the concern? 


120 The Steamship Geo. W. Elder, et al 


A. No. I sign the minute books and sign the 
records and sign the vouchers that are to be paid, as 
Secretary of the Board. 

©. Yes, but you don’t keep any books? 

A. None whatever. 
©. And don't collect any bills? 


A. No. 


Zu, Olives: 

QO. Do you have any authority to extend any cred- 
it of any kind on work performed on the dock? 

A. Myself personally? 

O, aes: 

A. None whatever. 

(Witness excused.) 

JAN J. MAHER was next produced as a witness 
on behalf of Libellant, and, having been first duly 
sworn to tell the truth, the whole truth, and noth- 
ing but the truth, said witness testified as follows: 

Direct Examination. 
(By Mr FLANDERS): 

©. Mr. Maher, where is your residence? 

A. 13 East Seventeenth, this city. 

‘(). What occupation were you engaged in in the 
wear 1006? 

A) I was acting in thesenpaciiy ot Cicivomaic 
Past of Portland: 

©. What time, if any, im 1906, did you resign 
trem the Port of Portland: 
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Ae | think it was at the regular meeting in 


me Of 1906? 

ma Yes. 

j), \ oti were what in connection with the Port of 
Portland in 1906 prior to July? 

pee Clerk, 
ee clerk of the Board? 
m Glerk of the Board. 
& The same position Mr. Doyle now occu- 
es? 


A. The same that he now holds, yes. 
(). With the same duties, or not? 
A. The same duties practically. 
‘Q. Were you Clerk of the Commission at the time 
the Elder was put upon the dry dock in May, 1906? 

Eve | was. 

©} You may state whether, or not, Mr. Maher, 
prior to the lifting of the Elder upon the dry dock in 
O23 1906, the Port of Portland had issued a tariff 
containing its rates for the dockage? 

eee lit had. 
©. On the dry dock? 

me It had; yes, sir. 

©. And about what time was that tariff issued? 

A. Well, lam assuming that that 1s about the cor- 
Rect late. 

eee hats the book that the Port of Portland got 
out (exhibiting to witness the book formerly produc- 
ed by witness Doyle, the contents of which were 
copied into his testimony)? 
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Ao Yes, sir, 

©. That was gotten out when you were clerk? 

A. J will tell you, I can produce a book to which 
I] can Swear that was im force at that wine wandsene 
is probably an exact copy of it. That I believe to he 
a companion of mine. 

QO. A-what? 

A. I have got a copy with my name on it at ioe 
in my desk, and I believe that to be one of the same 
lot. I believe there was about a dozen of them got- 
ten out with a leather cover and handed to the men, 
the clerk, superintendent on the dock, and so forth. 

‘Q. And this shows the rates from and after Aug- 
ust 15th, 1905? 

A. Yes, sir. 

©. Were these rates changed prior to the thre 
you left the service of the Commission ? 

aA. Dhey were not. 

©. Now in addition to these ten or twelve books 
with leather covers, which you refer to, you may 
state whether or not the Port of Portland issued the 
same book bound differently? 

A. They did, in cheaper binding, and in addition 
to that there were some sheets. 

©. How were those distributed? 

A. Oh, they were handed around to masters of 
vessels, they were distributed around through the 
slipping offices of the city; @iain concemigycmd tic 
like. 

(. Did contractors far the repairs Of vescelesec: 


them? 
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pe lt they “wanted them, yés; certainly. They 
were tor general distribution to anyone that wanted 
them. 

©. Now were the schedule of charges and rates, 
and regulations, posted in the dry dock? 

A. The schedule of charges and rates were post- 
ed at the dry dock, the rules and regulations. 

©. Did you ever have any conversation with Mr. 
Peterson about putting the Elder on the dry dock 
and about the charges? 

A. Absolutely none. 

©. To whom did the Port of Portland look for the 
payment of its bill for dry docking the George W. El- 
der, and services which it performed in connection 
therewith? 

Mr. SMITH: Objected to as irrelevant, incompet- 
ent and immaterial, and a conclusion. 

Ewe oO the vessel. 

eid you, as clerk of the Board, have any 
knowledge as to the financial responsibility of Mr. 
Peterson? 

Nr. SMITH: The same objection. 

A. No, sir. 

Cross-Examined. 

Peon: SMITH): 

Q. You didn’t pay any attention to the docking 
of the Elder, did you? 

A. No, none other than— 

Q. (Interrupting). You didn’t know when she 
went on there, did you? 

Be Oh, yes. 
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Q. How did you know? 

A. Well, as you might know a good many things. 

Mr. FLANDERS: I guess he was down there the 
day the docked ler. 

WITNESS: IMop I wasn't thene the miday maitey 
docked her, but I was there the ~next “day. ) tlre, 
couldn't hardly dock her, Mr. Smith, without me 
knowing It. 

QO. Ard you know every time a vessel is put on 
the dock? 

AS Olin ves. 

QO. They come and ask you before they put it 


A. Not necessarily. 
‘Q. How do you know, then? What do they do 
that brings you in communication with the dock so 


as to know about it? 
A. I made it part of my business to keep in touch 


with what was going on. 
©. You keep your office up here in them@ig: 


Hall? 

A. Yes, in the City Hall 

O. And every day you go down to the dock, do 
you? 

A. No, not necessarily. 

©. What do you do.—telephone down to McIn- 


~ 


tosh? 

A. Whatever there is to be done. He reports to 
the clerk, who submits it to the Board. 

©. Oh, I see: Then betore a vessel is pumioneiic 


vs. The Port of Portland 125 


dry dock they have got to get permission of the 
Board, have they? 

A. Got to get it? No; the superintendent of the 
dock is the Board's agent, and they deal with the 
Superintendent.. 

©. The ship owner deals with the superintendent; 
he goes to the superintendent and asks him 1f he can 
put his ship on and the superintendent says he may, 
and that is the end of it, is it? 

i, MS 

Q. And the Board know nothing about it? 

A. Well, I wont say that. They are very liable 
to know something about it, some of them. There are 
seven of them. 

©. That is all right: now they are not consulted 
as to whether that ship shall go on the dock or not, 
ame tliey ? 

A. No, not necessarily. 

Q. Well then, all that is done is, the ship owner 
comes along and says, “I want to put my ship on the 
dock,’ Mr. McIntosh says, “Yes,”’ and she goes on: 
isn't that right? 

pw Y.cs. 

Oey And it might be that the members of the 
Board would not know anything about it? 

fee hat might be. 

QM. Yes; and they would not be required to know, 
would they? 

Eo No. 

©. Mr. McIntosh would not ask of them whether 
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it should go on, or not, would he? 

EN NG), 

QO. And asa matter of fact, Mr. McIntosh controls 
the whole business of receiving and discharging the 
ship from the dock; is that right? 

A. Subject to the rules laid down by his superiors. 

©. Yes, but he does not ask the Board any iiine 
about it? 

eNO: 

(Witness excused.) 

The case in chief on behati of Libellani was ese 
rested. 

THE FOLLOW INGIE wr ENCE WAS Dri 
UPON INTRODUCED ON BEART 
OF Gilat ViAN I: 

CHARLES P. DOE was produced as a witness on 
pehalf of Claimant, and, having been sworn to tell the 
truth, the whole truth, and nothing but the truth, 
testified as follows: 

Direct 2 unimnation: 
(By Mr. SMITH): 

‘O. What business are you in, Mr. Doe? 

A. Steamship business, transportation. 

©. How long have you been in it? 

A. Twenty years. 

©. Where have you been in business? 

A. In San Francisco with headquarters, but doing 
business all over the Pacific Coast. 

©. Have you ever had any business in Portland? 

ve | Mave. 


©. For wit lenetiv ot time: 
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A. About twelve years ago, our first business 


here. 
©. You are the present owner of the steamship 


Meorge \V. Elder, are your 

A. Yes, sir. 

©. Were you in Portland about the time that this 
ship was put on the dry dock? 

A. Yes, sir. 

‘O. Had you seen the ship before she was put on 


the dry dock? 


A. Yes, sir. 

QO. Where had you seen it? 

A. On the rocks at Goble. 

(). What was her condition then? 

eee iecked. 

©. How long had she been there, do you know ? 


ee ANDERS: This I objeet to as irrelevant 
and immaterial. 

A. I first saw her shortly after she was wrecked. 

©. When was that? 

A. In January, 1905, I passed there on one of our 
vessels a few days subsequent to the wreck, and saw 
her at frequent intervals from that time until the 
time that she was raised. 

Q. Well, do you know anything about what was 
done by the owners or the underwriters concerning 
the ship? 

A. The underwriters made an ineffectual attempt 
to raise her and gave it up as being impossible to be 
done. 


©. Do you know anything about that abandon- 
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ment by the underwriters, and sale of her? 
A. The underwriters abandoned her and sold her 
ane aiiveinleyale 


‘Q. Do you know anything about the condition of 
the ship at that time as to how far she was out of 
water? 

A. The amount of the vessel that was out of wat- 
er varied a great deal with the height of the water in 
the river. When the water was high the vessel was 
practically submerged, but when the water was low 
of course there was quite a percentage of the vessel 
above the water. 

QO. Were you present when she was raised, or 
when she was being raised? 

A. Yes, sir. 

©, And who did this work? 

A. Under cemtract agman by tle nameronlsalsem 
from Detroit, Michigan. 

Q. For whom? 

A. For the owners. 

QO. Who were the owners? 

AW. At that time 1t was "Mr. |. H. Peterson and 
myself. That last answer I would qualify by saying 
that our interests did not apply until the vessel was 
actually raised. We bought her subject to her being 
Faicede 

©. That is, your interest? 

A. Yes. So of course Iwas there represents 
our company and myself at the time that she was 
raised. But as soon as she was raised and at the 


dock, why then we became owners in tlie vessel. 
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Q. When was she raised? 

fe lhe latter part of May, | think about the 20th 
or 21st, she was raised after quite a number of prior 
attempts. 

‘QO. The underwriters had made an atten{pt to 
raise her, too, had they? 

“A. Prior to the time we owned her at all, or 
bought into her at all, shortly after she went on the 
rocks. 

Q. Do you know whether the original owners of 
the ship had made any attempt to raise her, or not? 

i. Not to myknowledge, except through the un- 
derwriters. 

See ohe belonged to the O. R. & N. Company, 
didn't she? 

A. Yes. It is my understanding they abandoned 
her as soon as they found she was badly damaged and 
turned her over to the underwriters who themselves 
imied to raise her. 

©. Now, she was raised, you say, about the 21st; 
what was done with her then? 

A. She was beached for a couple of days just op- 
posite the rocks at Goble to make some further re- 
pairs, and then moved up to the dry dock at St. 
Johns. 

O. That was the 2ist or May, 1906, instead of 
1905, wasn't it? 

A. Oh yes, 1905 she was wrecked, and she was 
raised the following year. 

©. Now, what was done with her when you got 
her up to the dry dock? 
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A. She lay for several days alongside of the dry 
dock wharf and was then hauled into the dock and 
floated. 

©. Were you present? 

x Nearly all Gtithe time), ecacte 

‘Q. Now, what was the condition of this boat when 
she was brought there as to having a hole in her, or 
anything of that kind? 

A. She had a very large hole. 

OL Wieres 

A. About eighty feet, between cighty and ninety 
feet abaft of the stein. 

Q. How long a ship was she? 

A. Well, that record will show the exact length. 
1 speak irom memory: About two hundred and 
fifty or sixty feet long, what is called official meas- 
urement. She is really about two hundred and sixty 
feet long in extreme length, figuring on the deck. 

Q. Now, was this hole visible, her condition, be- 
fore she was put in the dry dock? Could you see it 
or would you know the condition of her and where 
this hole was before she was put in the dry dock? 

A. The hole itself could not be seen, but the effect 
ot the hole, throtieh thesshovine ip of these: 
structure was apparent to the eye. 

Q. What was the condition of the superstructure ? 

A. It was humped up immediately over the place 
where she struck the rock; the bottom of the ship had 
been pushed up into her and that in turn pushed up all 
Omthe stiperstructure. 

©. Now, just tell how the rock had aimeciedsilre 


us. the Port of Portland 131 


ship, how it had gone into the ship; what was the 
shape of it? 

A. Well, the rock was apparently a very large one. 
and the ship had settled right on top of it. The rock 
was probably half as large as this room, and the ves- 
sel had settled right on to this rock, and the top of the 
rock had simply pushed its way right up through the 
hottom of the ship, carrying up the keel, frames and 
plates, stanchions and deck beams, and everything with 
it, as the weight of the ship settled down on the rock, 
und we had to lift this vessel off of the rock high 
enough to float it clear of it, and then we kept it in 
that position until she went on the dock. 

O. Then you say it was plainly visible where the 
hole was before she went on the dock? 

A. You could see by the eye exactly where the hole 
would be underneath, by the way in which the super- 
structure had been pushed upwards, showing that the 
damage was directly underneath where this was. 

©. Was that such that a man who was accustomed 
io handling ships and managing ships, would recognize 
that immediately, or not? 

A. Immediately; anyone to look at it could tell by 
the eye where the accident, or where the damage had 
felsen place. 

Q. Now, how was this ship put on the dock, as to Jo- 
cation on the dock? 

A. She was pulled as far in to the dock as possible, 
in fact, right up against the forward part of the dock. 

©. And where did this hole, this damage come in 
1eference to the partitions and sections of the dock? 
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A. It came right between sections numbers 1 and 2. 
‘The opening in the hole of the ship was right over the 
division between the two pontoons of the dock. 

Q. Did the owners have anything to say, or give any 
direction about the placing of this ship? 

A. No, sir, not to my knowledge. The matter was 
entrusted to the dock master. 

(). And what is the custom about docking ships? 
Do the owners have anything to say about the location 
ot the ship on the dock? 

A. I never heard of it being done. It is possible 
that an owner might offer suggestions, but it is not 
the practice or custom to do so. The vessel was turned 
aver to the docking company, who assumed the re- 
sponsibility of successful operation. 

©. Now, were you present there after the vessel was 
finally on the dock, or finally docked? 

A. Iwas there at the time the dock was pumped out 
and the vessel raised. 

QO. Now, what was her condition as to whether she 
was in line or not? 

A. She was not in line. 

©. How was she after the cement and other mater- 
ial that was put in her was taken out; was she staunch, 
as far as moving about,—the separate parts of her? 

A. The after part of the vessel was perfectly rigid; 
the part that was forward of the broken part was 
somewhat flexible, on account of the broken part had 
lost its rigidity and any motion of the dock would just 


slightly move the boat at this point where she was near- 
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iy broken in two. 

(). She was nearly broken in two, then, was she? 

A. Very nearly broken in two, yes. Had she not 
been a remarkably well built ship, she would have 
been broken in two when she lay on the rock at Goble, 
but she held together all right. 

©. She covered two pontoons, or three? 

fee lhiree: 

©. And were these pontoons rigid and stationary, 
or did they move about? 

A. They each had a slight motion where they were 
attached one to the other; they were not absolutely rig- 
id. . 

ee iat eitect, if any, did the movement of these 
pontoons have upon the repair of the ship? 

Mr. FLANDERS: I object to that as incompentent, 
irrelevant and immaterial. 

eee When the concrete had been taken out of the 
vessel which was used in raising her, and all of the 
old material had been cut away, the vessel herself was 
then practically in two parts. There were only some 
small parts of the upper work attaching the bow to the 
eerme Ihen when we began to fit the new material 
in, to take up the place of the old which we had taken out, 
we found it was very difficult to do so unless the vessel 
could be kept rigid; and prior to having this new mater- 
ial, of course it was necessary to straighten up the bow 
of the vessel where it had become distorted. As I said 
before, it was somewhat out of line, and before any new 
work could be put in, all of the old had to be brought into 
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harmony, and it was very difficult to do that on the 
dock as it was then handled, or, as you may say, con- 
trolled. It is impossible to fit iron bolts and iron plates 
together unless it comes absolutely where it belongs, be- 
Cause there is no stretch or civeor fewimlity stoic 
iron. 

Q. How much movement up and down, or sidewise, 
did these two sections have? 

Mr. FLANDERS? Whe same ohbyection: 

A. Well, the movement would vary largely with the 
conditions. The swell of a passing boat would probably. 
cnly move them possibly an inch or more; but the great- 
est movement, or at least one of the greatest movements 
we had to contend with, was the movement of the dock it- 
self through the iability to keep it properly ballasted. 
The dock being floating, any little variation of the 
floatability of the thing would have a tendency to cant 
it a little either to one side or the other. That they 
were trying to remedy by the adjustment of the ballast 
on the dock, but it was rather a difficult joh, or appear- 
ed to he at leastiie those in clare]: 

QO. Now, how much time, 1f any, was lost on ac- 
count of this arrangement or failure to bring the dock in- 
to proper position? 

Mr FLANDERS: @hceamem jection: 

A. Well, So far as my knowledge goes about two 
weeks was occupied in an effort to get the dock into 
line. It was put in line several times during the two 
weeks, but the dock people could not seem to hold it 
there. It would get out of line again. and the result 
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finally was that we never did get it in line, and the ves- 
sel is slightly distorted now, but not enough to mater- 
jlally injure the ship herself. It is no material defect 
in the vessel, but she is not absolutely true. 

©. Now, you say you think you lost two weeks’ time 
Ly their failure to keep this dock in hne? 

A. About two weeks’ time, roughly speaking; prob- 
ably it would exceed that a little bit. If all the delays 
were taken into consideration, approximately fourteen 
working days, | should think, would cover the actual de- 
lay. 

©. Now, do you know whether this dock was used 
ior other vessels during the time that the Elder was 
on there? 

Mr. FLANDERS: I object to that as incompetent, 
irrelevant and immaterial. 

A. There were several vessels docked on the other 
two pontoons during the time that we were there. 

Q. When this vessel was being docked was anything | 
said about why she was put up so far? 

Mr. FLANDERS: Said by whont? 

Mr. SMITH: By McIntosh, or anybody in charge 
of the dock? 

A. Not to my knowledge. 

QO Now, have you examined this dock and been 
about this dock lately? 

io Yes, Sir, irequently. 

(). And have you noticed the working of the dock, 
whether or not it stays in alignment, or not, at the 


present time? 
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immaterial. 

IT have. 

What is the fact about it? 

It does not stay in line. 

How much variation will be in those pontoons? 

Mr. FLANDERS: The same objection, 

A. There can't be a very material variation be- 
tween the ends of the different pontoons. The locking 
device is adequate for the purpose, but it does not hold 
the pontoons in line. They can shift in almost any di- 


1 PIO > 


rection, to a certain extent. 

Q. The same condition was true, was it, at the 
time the Elder was put on there? 

Mr. FLANDERS: The same objection. 

A. Exactly the same. The dock was not intended 
to be rigid. 

QO. Now, what did this locking device consist of? 
How was it made? 

A. A very large timber carried between two what 
are known as bits at each end of the wharf, and locked 
with an angle iron key, or really an eye beam; it is 
an eye beam key. There is a play of from one to three 
inches between the timber which does the locking and 
the bits;so that each section of the dock has 2 certain 
amount of movement or flexibility, as vou would call 
ite 

QO. What kind of movement is it? What direction is 


the movement? 
A. The movement is both ways, both up and down 
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and lateral. It can move either way, depending entirely 
oi the power that is causing it to move. 

QO. Would the condition of the water have anything 
to do with it on the outside? 

A. You mean waves? 

> Yes. 

Peel yes, (cemanniy:. 

Q. The rise and fall of the tide have anything to 
do with it? 

A. With the rise and fall of the tide the dock would 
probably move as a whole, rigid, but with a wave, the 
part that was struck by the wave first would respond to 
ilie wave movement first, and as the waves traveled 
the length of the dock each succeeding pontoon would 
make the corresponding motion caused by the wave. 

QO. Now, did many steamboats go past there? 

A. Yes; the river traffic is quite considerable. 


©. And vessels and steamboats of considerable 


mx. LS Sir. 

QO. How about the waves? How much wave do they 
make? 

A. Well, it depends entirely on the speed. The fast 
beats, even though small, make much larger waves than 
large boats moving slowly. Sternwheel boats make a 
ereater wave really than the ocean steamers would, on 
account of the speed they travel. 

O. How high a wave would they make about ? 

A. Well, I dont think that we ever measured any 


of the waves, but I should judge probably a foot between 
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the highest and lowest part of the wave, that is between 
the crest and hollow of the wave; that is, a pretty good 
size wave; which would create a considerable commo- 
tion in the water. The fast boats always affect the 
dock. 

Q. How is that? 

A. The fast boats always affected the dod. The 
workmen were always apprehensive of those fast 
boats as they went by. 

Mr. FLANDERS: I object to this on the ground 
that it is incompetent, irrelevant and immaterial, all of 
this testimony relative to the waves and the effect of the 
waves on the dock. 

QO. How many steamers went past there a day, do 
you think? 

A. Well, that would be purely guess-work, but [| 
would say thirty or forty both ways on the river, traffic 
between Portland and the mouth of the river, or up the 
Columbia, had to go by the dock, and sometimes it was 
every few minutes and then again there would be quite 
an interval without any. If I] may make an assertion, 
¥ think it was the difficulty in trimming the docks them- 
selves as much as it was the wave motion that caused 
this trouble. We suffered from both. 

Q. What do you mean by trimming docks? 

A. Keeping the fleating power of the wharf or the 
dock evenly distributed between the different parts of 
the dock. 

O. How was that done? 

A. The dock is built in compartments and in order 


to ballast the dock, or, in other words, to keep it in a 
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certain position, those compartments were each filled 
with just a certain amount of water, or they carried a 
certain amount of rock placed on the top to trim it. As 
this water would move more or less in the bottom of 
ihe wharf, some of those compartments would get a lit- 
tle too much into it and the compartment would have a 
tendency to tip that way (indicating) or the other 
way, as the case might be. 

QO. And that was under whose control? 

A, The dock master. 
You had nothing to do with that? 

m, © No, sir. 

©. Now, were you about there during the time the 
vessel was being repaired? 

A. Yes, sir, practically all of the time. 

QO. How about the dock superintendent McIntosh; 
was he there all the time? 

A. No; there would be quite long intervals that we 
would not see him. 

QO. Wouldn't see him at all? 

A. Wouldn't see him at all. 

QO. In his absence who would have charge of the 
dock? 

A. The dock foreman; I think his name is Ander- 
son. 

Mr. FLANDERS: Johnson? 

A. Yes, Johnson. 

Q. And what about his authority? Did you ever 


say anything to him about having authority to arrange 
the dock? 


140 The Steamship Geo. W. Elder, et al 


A. In the early part of the work Mr. Johnson said 
that he did not have the authority which he would like 
to have. In other words, he thought he could accom- 
plish what we wanted if he had his own way. He said 
that he was not altogether the boss. Later he stated 
that he had been told to go ahead and do it anyway that 
suited him best, and after that we made much. better 
success. 

©. Now, when you came to actually put in the re- 
pairs, the plates, and put in the keel of this ship, just tell 
what trouble you had about keeping the dock in line. 

Mr. FLANDERS: I object to that as incompetent, 
irrelevant and iminaterial. 

A. Well, you will understand that there was a sec- 
tion of the keel of the ship which is a perfectly straight 
bar of iron, somewheres in the neighborhood of forty 
teet long, which had to be cut and fit, and it had to join 
on the after part of the vessel, which was rigid, and also 
make a joint on the forward part, which, on account of 
the moving of the dock,—it was movable slightly —and 
we had to make a perfect joint in the moving end; it was 
difficult to do; that was a very difficult thing to do, be- 
cause the dock had to be held in one position for puite a 
long time to enable that bar to be put in there and prop- 
crly fitted and rivited, and then the corresponding 
{frames put across, and that is where our principal dif- 
ficulty came, in getting the dock to remain .» one posi- 
tion long enough to do that; and then after it was done 
it would not be a good idea for the dock to move much, 


because it would destroy our fastenings and also de- 
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stroy the proper alignment of the ship. 

©. Now, suppose this vessel had been put on the 
dock so that the hole or opening had been placed on 
one of the pontoons and not over the opening between 
the pontoons, what effect would it have had on the 
repairs of the ship? 

A. Well, it would have been infinitely better, so far 
as the repair is concerned, because when once the two 
parts of the vessel had been put into line and wedged and 
shored there, they could not have moved. Any slight 
movements of the parts of the dock away from the break 
would not have affected the point at the break, and when 
they were put in proper line then they would have re- 
inained there. The broken part of the ship acted a good 
deal like the bending part of a hinge when it was be- 
tween the two wharves, and naturally the boat had to 
foliow any motion the wharf made, whereas if the brok- 
en part had been put in the center portion, it would have 
had a sound footing on each end of the boat instead of 
the broken part, which would have held it steady. 

Mr. FLANDERS: I move to strike out the question 
and answer on the ground that it is incompetent, irrele- 
vant and immaterial, and not within the issues made by 
the pleadings. 

©. Now, will you describe the manner of holding 
this vessel on the dock with the keel blocks and the bilge 
blocks ? 

ee 1 ou refer to the manner in which this vessel 
was Cocked? 

ie Yes. 


A. The vessel was hauled by lines in position oc- 
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cupying the center of the wharf, the center of the dock, 
so that when the dock is raised she would be exactly 
in the middle of it, and at this point is arranged, con- 
sisting of keel blocks some three or four feet apart the 
whole length of the dock, the dock is pumped out until 
the dock itself comes up and is touching the ship the full 
length on the bottom; then they have some blocks which 
are called bilge blocks; those are moved by the use of 
tackles up until they touch the sides of the vessel all 
along from one end to the other. ‘Those are to keep her 
from tipping either to one side or the other as the 
dock raises. When these are adjusted, or at least have 
Leen pulled in until they strike the sides of the ship, the 
remainder of the dock is floated and the vessel comes 
up square. That is the ordinary method, and, infact, 
the only method. 

Q. Now, it has been said here by Mr. McIntosh 
when a vessel is put on the dock and these keel blocks 
and bilge blocks were adjusted, that that made the dock 
absolutely rigid and solid; what is the fact about 
that? 

A. Well, the only rigidity to this dock that could be 
caused by a vessel being on it was merely the weight of 
the vessel, which would act to a certain degree to stiffen 
the wharf or dock, but not sufficiently to prevent them 
irom moving, however. Of course, the heavier the 
weight which is pressing down on these docks, why nat- 
urally the more difficult it is for the dock to move, yet 
it does not prevent it moving. 

QO. Have you examined or noticed this dock with a 


vessel on lately? 
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Eee wes. 

Q. Is there any mavement of the dock with a solid 
vessel on it? 

A. Certainly; there always is. 

©. What was this vessel doing? On what route 
was she employed at the time she was wrecked? 

A. Between Portland and San Francisco. 

Q. As a passenger steamer? 

A. Freight and passenger carrier. 

Q. Freight and passenger carrier. Now, from the 
time of her being wrecked was she in any kind of busi- 
ness until after she was repaired by you? 

A. After her wrecking? 

(ae es. 

A. No, sir; she was a total wreck. 

QM. And do you know about what date, if at all, her 
papers were surrendered? 

A. I could not tell you the exact date; the Custom 
House record would show; but it should be as soon as 
possible after the accident. The law calls for a report 
of that kind from the master and owners, and it is usual- 
ly made within a few days, or as soon as can reasonably 
be done after the accident or the wreck. 

(). Was she in any kind of commercial business from 
ihe time of this accident up to the time she was finally 
enrolled again by you, or listed? 

No, sir, no business whatever. 
Was she carrying on any business of any kind? 
None whatever. 


And when did she go back into business ? 


PID PID > 


As soon as she was enrolled. 
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Q. About when was that, do you remember? The 
Zlst of November, 1906, this says (Proctor referring 
to Libellant’s Exhibit). 

A. Well, that is about right. I was going to say the 
latter part of November. I was trying to recall the day, 
or the date. 

Cross Examined. 
Uby Mp PiPAMIpigkss ) 

Q. You are the present owner of the Elder, are you, 
Mi Does 

A. Yes, sir, Mr. Flanders. 

Q. Mr. Peterson bought her at the Underwriters’ 
sale, clicin he? 

A. I believe so. We bought from Mr. Peterson. 

(). Yes; and prior to the raising of the Elder you 
had made some kind of an arrangement with Mr. Pet- 
crson whereby you would secure an interest in the ves- 
sel, provided she was successfully raised and put on the 
dock? 

A. Yes, sir. 

QO, Thatis right, 1s are 

A. Yes, sir. 

Q. Prior to her running ashore on this rock at 
Goble she had been regularly engaged out of Portland 
in the Passenger trade, that is in the freight and pas- 
senger trade, between Portland and SanFrancisco, had 
she not? 
ies sir: 

Had been on a regular run? 
On a regular run. 
And after she was purchased by Mr. Peterson 


1 PIO > 
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and yourself and repaired, she went, and has continued 
io be, on a regular run, has she not, between Portiand 
and California points? 

A. Yes, sir. Our route extends as far South as 
Los Angeles. We didn't put her on exactly the same 


route as the other people did; we cover a little more ter- 


ritory. 

©. I know, but you have had her on a regular 
run? 

eee 1 cS, Sir. 


QO. With regular scheduled sailings ? 

A. Regular scheduled sailings. 

©. Were you in Portland during all of the time the 
[Sider was under repairs on the dry dock? 

A. Practically all of the time. I made one short 
trip to San Francisco during the time. 

©. And you yourself were down at the vessel how 
often ? 

A. Every day during the time that I was in Port- 
land. In faet, I spent practically the whole day there 
during all of the time she was under repairs, with the 
exception of the interval | made a business trip to San- 


Francisco. 
QO. Were you there when she was docked? 
ee Yes, sir. 
©. And there when she was floated? 
Pe Yes, sir. 
©. And when you were in Portland during the time 


of her repairs, you visited her every day? 


A, Every day. That was my business in Portland 
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at that time; it was to look out for these repairs. 

Q. You say Mr. McIntosh wasn’t down there all the 
time; was he down there every day? 

A. No. 

Q. At any one time how long was he away from 
there? 

A. Well, that would be very hard for me to answer, 
Alr. Flanders. It is possible that he would come to the 
dock and | would not see him, but at the same time my 
cnquiry among the men there regarding him was that 
he had not been there during the day, and as I didn't see 
him of course I took it for granted that he had not been 
Leis 

©. Well, would you say that he was absent from the 
dock at any time more than one day? 

A. Oh, yes, [ should say there were. 

©. More than two days? 

A. There were times for three or four days he 
would not show up, as far as my knowledge would go, 
and I was there among the men and attending to the 
business of repairs all day long from early im the morn- 
ing to late at night. 

©. Mr. Johnson was there all the time, wasn't he? 

A. I think every day, practically every day. 

QO. Before the Elder was put up on the dry dock, 
you knew the character of the dock, did you not? 

pee CS. Sit 

QO. And it is a floating sectional dock of the ordi- 
nary type, is it not? 

A. All floating sectional docks are of that type. 


That is what makes it a floating sectional dock. 
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Q. There were no defects or imperfections in this 
particular dock, were there? 

A. No, sir, none except what would exist in that 
tape. hey are all alike. 

©. Now, before the Elder was put on the dock you 
knew the dry dock rates, did you not? 

A. 1 don’t think [ did, Mr. Flanders. I don't re- 
member of ever having received the circular, but there 
Was one in existence and I could have found out what 
they were if [ had wanted to. 

OQ. Yes; you knew that the Board had a schedule 
of their rates? 

A. Yes, I certainly did. 

©. You say you think that the repairs to the vessel 
were delayed about fourteen days, owing to the inability 
to keep the dock in line? 

A. I think that was about the time which we lost. 
We considered it so at the time, and I have had no reason 
to change my mind since. 

QO. When did that delay occur? 

A. Let me see. I think I made a note of it. (Wit- 
ness refers to memorandum book). Yes, it extended 
trom the latter part of June until about the middle of 
July. The fact of the boat being out of line in the early 
part of the work while we were taking out the cement 
didn't cut any figure at all; so far as the work is con- 
cerned she could just as well have remained that way as 
the other, but it was when we began on the new con- 
struction it was necessarv to put the ship in line, and 
that was in the early part of July, and included a few 
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days the latter part of June. 

©. Now you let your contract for repairs when, Mr. 
Doe? 

A. The contract was made by Mr. Peterson, ang/I 
didn't have anything to do with the signing of it, so I 
could not tell you exactly when it was let. 

QO. It was made in his name, was it? 

A. Yes. At that time the title, such title as there 
was, to the wreck was in his name. 

Q. Now, what was the cause of this delay? 

A. Onrthe dock: 

Oe vc: 

A. The inability to get the forward section of the 
Elder in a true line with the after part. 

Q. And that was because the two sections of the ves- 
sel were out of line? 

A. Yes, sir. 

O. In other words, the dock had to be adjusted to 
the shape of the ship, to a certain extent, didn't it,—to 
the alignment of the ship? 

A. Yes. If Thad two books of the same size. (Wit- 
1:ess took two books and illustrated). This would rep- 
resent the after part of the vessel, the larger portion, 
and the smaller portion being forward; and this would 
be the break, and this break was directly over two sec- 
tions of the dock. This forward part had to be brought 
in direct line, both as to perpendicular and in every other 
way with the after part, and that could only be done 
by trimming or ballasting this forward part of the dock 


with the ship. But we had it there and would have kept 
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ieeenere “but this part of the wharf would keep 
moving a little bit; would keep twisting around a little 
Lit; and, of course, we couldn't get anything to go in 
between there (indicating); the difference of a very 
siall fraction of an inch would affect the work, and that 
was the difficulty. 

©. This is a difficulty which would exist in a float- 
ing dock because its different sections had a certain 
amount of floatability that would not exist in a grav- 
ing dock where the ship, or where the dock itself was 
perfectly rigid, wouldn't it? 

A. The graving dock is much superior. This par- 
ticular trouble, however, was caused by the fact that the 
opening in the ship and the opening between the sec- 
tions of the dock coincided. Had they been shifted a 
little one way or the other, the trouble would have been 
obviated and this dock would have been then practically 
as good as any other kind for that work. 

Q. You think that, do you? Of course, you are not 
a docking man yourself, are you? You have never oper- 
ated a dry dock? 

A. No, I never operated a dry dock; no, sir. 

O. Do you criticise Mr. McIntosh’s methods as to 
the manner in which he docked the Elder on this oc- 
casion? 

A. Well, | criticise his location of the Elder on the 
dock. The actual docking part, that is the part where- 
in he floated her, I don't know that it is subject to very 
much criticism. I think it could probably have been 
better done; but there is no objection, however, to 
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that. The place he put the ship, however, was about as 
unfortunate as he could have gotten it. 

Q. Did you object to it at that time? 

A. No. 

Q. You could tell at the time, couldn't you, that the 
hole in the Elder would come right over the two sec- 
tions of the dock? 

A. Oh, yes; yes; that was apparant all the time. 

Q. And this delay occurred between the latter part of 
June and the middle of July. 

ae Vcsesin: 

Re-Direct Examination. 
( By Mire SMITE): 

O. It Mr. McIntosh had stayed at the dock and at- 
tended to his business, how would that have affected 
your delay? 

A. It would have shortened it very much, because 
if he had been there we probably would have had a het- 
ter,—well, we would have got better action on the part 
of the other dock men. What I want to say is that Mc- 
Intosh being absent left the dock employees without an 
executive head, and they did not seem to have the neces- 
sary authority to do thames. Lis were looking tor 
instructions from him, and as long as they didn't get 
them they were rather at sea. As | explained before, 
apparantly Mr. McIntosh gave his foreman down there 
authority to go ahead and do what was necessary, and 
then Mr. Johnson made much better progress in the 
trimming of the dock. 

MO. What, as a matter of fact, can you say about 
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Mr. MeIntosh’s ability as a dock master or superintend- 
ent? 

A. Well, that is rather a hard question to answer. 
Personally | hardly consider him a good dock man. 

Mr. FLANDERS: 1 object to that as incompetent. 
irrelevant and immaterial. 

©. Now, what would have been the effect on the 
repairs of this ship if you had had a competent man 
in charge of the dock? 

mre LANDERS: The same objection. 

A. A competent man would have taken hold of the 
question of trimming the docks the moment that he 
saw they were out of line, and to my knowledge it 
should not have taken more than two or three days to 
lave properly adjusted and gotten everything in shape, 
but as it was through the lack of authority or execu- 
tive head at the dock, the work kind of dilly-dallied 
along and it just took that much longer to get it along, 
What it lacked was leadership, apparently. 

QO. Now, what experience have you had with docks 
and docking ships, Mr. Doe? 

A. On practically all of the docks on the Pacific 
Coast, and quite a number of times on each dock. 

QO. Well, about how many times have you docked 
ships ? 

Mr. FLANDERS: That is, on floating docks or 
graving docks ? 

A. We have used both kinds, Mr. Flanders. I 
should say a hundred different occasions, probably, 


within the twenty years. 
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Q. And where have you used these docks? 


A. In San Francisco, Portland and Seattle, where 


practically all of the docks are situated that we have. 


Q. Aren't there docks at Los Angeles and San Ped- 
ro? 

A. There are none. There ape small marine rail- 
ways there, but we have never utilized them. 

Q. It is claimed there was some dainage done to 
keel blocks, I think, or bilge blocks; was there anything 
about this vessel that would damage a keel block any 
more than the ordinary vessel? 

A. I don't see how she could damage keel blocks 
any more than ordinary vessels. There might be some 
little damage to or loss of what are termed as bilge 
blocks, on account of some of them having to be re- 
moved at the broken part and rebuilt again in order 
to better fit her after she was out of water. There 


could be some :...,.. damage there; but the keel blocks, 


I don’t know of any particular reason why any 
should be damaged. 

©. Do you know whether any damage to either the 
keel blocks or bilge blocks in this case—(to Mr. Fland- 
ers) which was it you claimed. keel blocks or bilge 
blocks ? 

Mr. FLANDERS: I think it was bilge blocks. 
Here is what Mr. McIntosh says: “It came about from 
the broken keel cutting into the keel block and the 
vessel being so much out of shape, it made the bilge 
blocks so that they had to be split out and destroyed 


and new ones put in their place.” 


vs. The Port of Portland 153 


AVITNIESS: Well, that is practically what | said. 
There might be some damage to the bilge blocks; the 
keel blocks, however, should have been intaet anyway. 
It is possible in docking almost any ship that is in a dam- 
aged condition, that after you have taken her out of the 
water you will sce things that you could not see before 
she came out, and you may have to move a block here 
and there, and as they are frequently wedged in very 
tight on account of the weight of the vessel bearing 
down on them you have to take and split out a portion 
of them. It is usually a piece of pine or something of 
that kind, practically of no value, and the block is again 
rebuilt and refitted and put back again. Sometimes if 
that is very excessive it 1s charged against the ship. 
Ordinarily the dock has those things there, and it is 
considered a part of the wear and tear. 


QO. How much was the cost of the repairs of this 


ship? 
me Phe total cost? 
@. Yes. 


A. You refer to the equipment, cabin accomoda- 
tions, and everything else? 

i> Yes. 

A. A trifle over a hundred thousand dollars. 

©. Now, what was the cost of raising the ship? 

me FLANDERS: That includes her raising, 
doesn't it,—hundred thousand dollars ? 

A. No; that includes the contract for the hull re- 
pairs, together with the equipment, oil tanks, and every- 
thing that were put inside or outside of the contract 


154 The Steamship Geo. W. Elder, et al 


with Mr. Baker. 

©. What was the cost of raising her? 

A. I do not know. That was a contract between 
Mr. Peterson and Mr. Walker, which was a part of 
their private affairs, and we didn't participate in the 
raising expense. 

QO. You don't know how much that cost? 

A. INowsin 

Q. Now, what was the value of any additional re- 
pairs or equipment put on this ship, different from what 
she had prior to her being wrecked ? 

A. Well, we made some considerable changes in her 
cabin equipment to better accomodate the traffic. In 
other words, we modernized her passenger accomoda- 
tions, and we also equipped the vessel with an oil burn- 
ing appliance. 

Q. Yes; that is what I referred to particularly. 

A. Oil burning appliances and the tank. The total 
cost of the oil burning apparatus was in the neighbor- 
hood of fifteen thousand dollars, and that is included 
as a part of this hundred, of which I have previously 
spoken. 

QO. Now, what would the vessel be worth as new 
as she was before she went on the rocks? 

Mr. FLANDERS: [object to that as sinconipetem: 
irrelevant and immaterial. 

A. You mean to build a new ship? 

Q. No; 1 mean when she was alive before she went 
en the rocks what would she be worth as she was in 


business then? 
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A. I should say about one hundred and seventy-five 
thousand dollars. She was a much better vessel after 
we had imade our repairs than she was prior to the ac- 
cident, as we renewed and restored a great many of 
her parts that showed evidences of former wear. In 
other words, when we finished our repair and installed 
the oil plant and put in this new beam, which was oc- 
casioned by the accident, the vessel was then in betetr 
physical condition than she had been for probably fif- 
teen or eighteen years, and I should say with a valuation 
of about two hundred and twenty-five thousand dol- 
lais. That of course includes the oil burning appara- 
tus and all the other modernizing which we did to her. 
It was our opportunity, and of course we made the 
best of it. 

Re-Cross Examined. 
Gaewi FLANDERS): 

QO. Mr. Doe, after her repairs were completed she 
had the same boiler, did she not ? 

A. The same boiler, yes, sir. We didn’t change 
those, except to repair them. I presume we spent about 
two thousand dollars on the boilers, in making some bet- 
terments. 

ie The same engine? 

A. The same engine, yes, sir, with the exeception 
of some of the working parts that we renewed that had 
heen worn pretty well by her former owners, I suppose 
to the extent of perhaps twenty per cent. 

QO. The ship herself was not dismembered in any re- 
spect, was she? 
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Q. She had the same model afterwards? 

A. The same model exactly, yes, sir. 

Q. All that you did was to repair the damaged parts 
ef the ship and overhaul the machinery; you had to take 
ii apart, of course, to clean it? 

Dn Yes, 


©. And put it baek, and renew any worn or dam- 
aged portions and remodel the cabin accommodations 
of the vessel and put in this oil tank and supply the 
lost equipment; that about covers what was done on 
her, does it not? 

A. Well, we did a little more than that. We took out 
her entire ceiling on the inside. Of course, you unders- 
stand all vessels are ceiled on the inside, which is not 
exactly called for. We took out every particle of wood 
that was in the old George W. Elder except the very 
upper deck; we renewed the entire thing. 

@. That was because she had been in the water, was 
it not? 

A. Partly that and partly because the old woad 
work had been living about as long as it should on a 
ship you intended to take passengers on, and to make 
a thoroughly good job, a practically new job, we went 
to the root of everything that we could find that looked 
as though it might have deteriorated, and the vessel 
was thoroughly rebuilt, as you might say, from top to 
bottom. However, it is the same old lines, the same old 
model and the same old ship. 

©. The same old name, even? 
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A. We used the same name, yes. We thought 
there was nothing wrong with it. 

(Witness excused). 

Mr. SMITH: Now I want to introduce this copy of 
sour log. 

Me VLANIDERS; All right. 

Whereupon said copy of log was received as an ex- 
hibit on behalf of Claimant, marked CLAIMANT'S 
IEXNHIBIT 2, and is returned herewith as a part of this 
Record. 

Mr. SMITH: And I want to introduce also this copy 
of your workmen's time, from May to September. 

MiePLANDERS: All right. 

Whereupon said copy was received as an exhibit on 
behalf of Claimant, marked CLAIMANT'S EXHIBIT 
3, and is returned herewith as a part of this record. 

Mr. SMITH: And the cancellation of the enrollment 
or registry of the ship, abandoned by the Underwriters. 
It appears in the Custom House, I suppose. I had bet- 
ter make a copy of that. 

Mr. FLANDERS: You had better have a copy of 
that; yes, sir. 

Mr. SMITH: You want me to get that? 

Mr. FLANDERS: Well, I don’t know what the rec- 
ords are down there. 

Mr. SMITH: Now, do you want me to get a certi- 
tied copy? 

Mt FLANDERS: Oh, no. 

Mr. SMITH: Well, I will have a copy of it made 
and introduce that. 

FRANK WALKER was next produced as a witness 
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cn behalf of Claimant, and, having been first duly 
sworn to testify the truth, the whole truth, and nothing 
but the truth, testified as follows: 


Direct Examination. 
cby Mi shine: 

©. State your name, age, resident and occupation. 

A. Frank Walker; forty-five; occupation, marine 
surveyor, consulting engineer and naval architect, resid- 
ing in Seattle. 

©. How long have you been in this business, Mr. 
Walker ? 

A. iW have been practicing it ior over ten) years. 

©. What experience have you had in this line, Mr. 
Walker? 

Mr. FLANDERS: I don't dispute Mr. Walker's 
qualifications. 

WITNESS: You wish me to answer that? 

Nr. SMITH: Yes, go ahead. 

A. “Well, ] have hada lite lone experience oride= 
signing, building, repairing and handling vessels gen- 
erally. 

Q. Any experience in repairing vessels on dry docks 
er off dry docks, but particularly on dry docks? 

A. I have had charge of one or two dry docks in 
ny time, superintendent of construction and repairs at 
various places. 

Q. Where have you had charge of dry docks? 

A. ILhad charge of the quarter master dry dock and 
superintendent of repairs and construction for three 


vears, on Puget Sound. 
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Q. Quartermaster of dry dock,—Government dry 


A. No; quartermaster for a private concern. 

Q. Oh. yes; on Puget Sound. 

A. Yes. 

Q. Where else have you had charge of a dry dock? 

A. In Singapore I had practically the same _posi- 
tion? 

Q. Dard you have anything to do with the repairs of 
the Steamship Elder? 

A. I was employed to draw up specifications for the 
making of the repairs and to supervise the repairs dur- 
ing the process. 

Q. Did you see the ship before she was put on the 
dry dock ? 

No, sir. 

When did you first see her? 

Well, vou mean on the dry dock? 

Yes. 

Oh, I could not swear to the date. 

Well, about what time? 

Sometime in June, the early part of June. 
1906 ? 

1906, yes. 

Now you say you made the specifications ? 
es. 

Thereupon Proctor for Claimant offered the specifi- 
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cations referred to, and the same were received in evi- 
cence on behalf of Claimant and marked CLAIM- 
ANTS EXHIBIT 4, and is returned herewith as a part 
of this record. 
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Q. Now witness is shown plat marked Claimant's 
Exhibit 5, and asked to state what it is and what it 
represents. 

A. This represents the George W. Elder on the first 
three sections of the Port of Portland dry dock. 

©. Who made it? 

A. I made it. 

Thereupon Proctor for Claimant offered said plat in 
evidence and the same was received and marked 
CLAIMANT'S EXHIBIT 5, and is returned herewith 
as a part of this record. 

Q. Now witness’ attention is called to the front pon- 
toon No. 1; state what was the condition of that pon- 
toon at the time of the Elder being put on the dry dock? 

A. At the time I saw the Elder. 

Oe 

A. At the time I saw the Elder on the dry dock, 
pontoon No. 1 was considerably down forward, at the 
upper end. 

©. About how much? 

A. At that time that I first saw it I didn't measure 
it, but at one time during the course of repairs, about 
eighteen inches out of line. 

O. Now, does this drawing represent accurately the 
condition of the ship as she was on the dock? 

A. No, it is not accurately the condition; it is ap- 
proximately the condition. 

Q. Approximately the condition? 

fe NESS, 

O. Jt shows approximately her location on the 
dock? 
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ae 

Q. And the position of the pontoon when you saw 
her ? 

em) Cs, Sir. 

Q. Does this drawing also show the condition of 
the character of the fastenings of these pontoons to- 
gether? 

A. It shows the system of securing them together, 
yes.—one view of it. 

©. Do you know how much play there was between 
the upper and lower parts of these bits ? 

A. No, I could not say how much, an inch or so. 
There was a certain amount of slackness. 

Q. Suppose there was a play of an inch at each bit, 
how much would that allow the dock at the other end to 
tall down or rise up? 

Mr. FLANDERS: I object to that as incompetent, 
irrelevant and immaterial, and not within the issues 
ade by the pleadings. 

A. That would allow a very serious deflection at 
the other end. 

QO. About how much, do you think? 

A. Well, I don't know the distances between these 
points, or else I could tell you exactly. 

Q. The pontoons are eighty fect long? 

A. No, but I mean the distance of these points here 
(witness indicating on plat). 

Mr. C. L. JOHNSON: They are four feet. 

WITNESS: Four feet apart. 

me €. L. JOHNSON: But that would have no 
bearing at all on that. 
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WITNESS: It would let the dock tip over twenty 
mches, that pontoon tip over twenty inches. 

Q. And was there any fastening on the front part of 
this pontoon? 


A. Fastening? What do you mean? 

Q. To keep it from moving up and down. 

A. The same fastening on pontoon No. 1 as on— 
QO. (Interrupting) I know, but the end? 

A. No; the end was floating. 

QO. Yes, | see; it could go up and down? 

A. Well, that was the loose end, pontoon No. 1 and 


pontoon No. 5 are loose ends. 

Q. Yes; and it could go up and down without any 
jindrance at all? 

A. As much as the guys on the side of the dock will 
allow. 
©. Who had charge of this dock when you were 
Where? 

A. Mr. McIntosh. 

O. You were not there when the ship was docked 
at all? 

A. No, sir. 

Q. Now, what was your business there? 

A. Well, I explained it. I was employed by the own- 
er to prepare specifications for the repairs to the ves- 
sel, and to supervise them during the course of re- 
pairs. 

QO. Then you were there during all of the time that 
the vessel was being repaired? 

A. All of the time that the vessel was being repaired, 
excepting one or two days that I visited the Sound occa- 


us. the Port of Portland 163 


sionally; practically all the time. 

Q. Now to whom was the contract let to repair the 
ship? 

A. The Portland Ship Building Company, I think 
was the name of the firm. Mr. Albert Kelly was presi- 
dent. 

QO. And Mr. Rogers, was he there also? 

A. He was there also, or one of the officers, [ ain not 
sure which. 

QO. Yes; Mr. Kelly and Mr. Rogers were both there, 
were they, during the repairs? 

fee es, all the time. 

©. Do you recollect when these repairs commenced ? 

weevo,not to the day; about the 26th of June, 
{ think. That is, under the contract. There had been 
certain work done previous. 

QO. I see; that was under your specifications? 

po YES, Sir. 

O. Now, did you have any trouble in getting this 
cry dock in shape to make these repairs? 

A. Yes; there was considerable trouble in getting the 
dock in shape. 

QO. What was the cause of the trouble? 

A. The cause of the trouble was the inability to han- 
dle the forward, the number 1 section of the dock. 

Mr. FLANDERS: I object to all of this testimony, 
on the ground that it is incompetent, irrelevant and im- 
material, and not within the issues made by the plead- 
ings. . 

QO. Did you make anv effort to have the forward 


pontoon put in line? 
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A. I made a number of requests to have the forward 
pontoon put in line. 

Q. Whom did you request? 
The dock master. 
McIntosh? 
McIntosh, yes. 
What was the results of your request? 
Principally a stand-off, as a rule. 
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How about Mr. McIntosh’s presence at the dock? 
Was he there all the time? 

Ao No 

Q. How much of the time was he there? 

A. Oh, it is very hard to say; some days he would 
not be there at all. 

QO. How many days were there that he was not 
there? 

A. I could not tell you how many days he was not 
there: 1 didm tkee count: 

Q. Well, was it a small part of the time or a large 
part of the time? 

A. Oh, a large part of the time he wasnt. He 
would come for an hour or so and then dissapear. 

Q. And were you delayed on that account? 

A. Well, we were delayed practically by his inat- 
tention to the dock. 

Q. Did you have any conversation with Mr. John- 
son about putting this dock in shape? 

Peo ld, yes. 

QO. What did you tell Mr. Johnson? 

A. 1 asked Mr. Johnson if the dock could not be 


put into shape for us on numerous occasions. 
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@®. And what did Mr. Johnson say? 
A. He said it was up to Mr. MeIntosh. 
©. Did Mr. Johnson refuse to do anything, except 


by direction of Mr. MeIntosh? 

A. Mr. Johnson was perfeetly willing to do any- 
thing and everything that Mr. McIntosh directed him 
to do, but not being in full charge of the dock he did not 
care to take the responsibility, I presume. 

QO. What can you say about Mr. McIntosh’s manage- 
ment of the dock, as to it being good or otherwise? 

Mr. FLANDERS: T obiect to that as incompetent, 
irrelevant and immaterial, and not within the issues 
made by the pleadings. 

A. Well, I only had experience in this particular 


oe Yes. 

A. It was not very good, in my opinion. 

QO. Do you think it was possible to put that dock 
in line immediately ? 

A. It was possible to put that dock in line at the 
first as well as at the last. 

QO. Now how much time was lost in putting this dock 
in line? 

A. In what way do you mean? Do you mean how 
much time was lost actually on the job? 

Oe Yes. 

A. In my opinion I estimate that about fifteen days’ 
time was actually lost through the delay in putting the 
dock into line. 

Q. Now, there was some work that was done on this 
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boat that might have been done off the dock, wasn't 
eheres 

A. Oh, yes; lots. 

Q. What was the fact as to whether Kelly did 
work above the water line or above the line where 
the water would have been if the ship had heen in 
the water, during the time she was on the dock: 

A. He worked a sreat deal at work above the 
v ater line that could have been done with his vessel 
afloat. 

‘QO. Now, what was the reason for the delay on 
account of the dock being out of line? Why was it 
necessary to get the dock into line? 

A. It was absolutely necessary to have the ship's 
keel in perfect line before any of the moulds or tem- 
plets could be made to the new part of the keel, keel 
plates, shell plates, frames, stringers, keelsons, etc. 

QO. How much of the keel was out? 

A. About forty-two or three feet. 

Q. What other repairs besides the repairs to the 
keel and putting the plates on where the hole actu- 
ally was made, was it necessary to do below: 

A. Stem and plates, and then there was six or 
eight plates dealt with farther aft: and also the p-o- 
peller,—a propeller job and rudder job. 

Proetor for Claimant here offered in evidence a 
diagram which was received without objection, and 
niarked CLAIMANTS BE IBI® G: 

Q. Witness is shown Claimant’s Exhibit 5, and 
asked to state what it represents. 

A, This isa rough sketch representing the Wey i 
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which the bottom of the vessel is put together, show- 
Miethe new part of ihe keel scarphed in, and thre keel 
plate, the manner in whieh it is connected to the 
eerand the frame. 

©. Now, why is tt necessary, Mr. Walker, to have 
the keel in line before you can go ahead with the 
Ryotk 2 

A. Well, until the vessel is straightened up and 
in true line, it is tmpossible to fit that part of the 
keel: it is impossible to lay out your holes; it is 1m- 
possible to fit your frames; it is impossible to conn -t 
up your stringers, and it is impossible to fit the 
plates as they have to be fitted, butted, a close fit, 
and also the holes to alloy the bolts to go through; 
it is impossible for the holes to go through unless the 
keels are in line. 

[eee Ow, low are those plates fastened into the 
vessel ? 

Bee Rivited. 

eee nd iow are they placed, butted up together, 
or lapped over? 

ieee hore and ait they are butted, and up and down 
they are lapped. 

Me Aird is anytime put on underneath the plates 
to hold them together? 
There is a butt strap. 
A butt strap? 
NEES. 
Paid) tle tivets are put throueh the butt strap? 


PID iO} 


Piteveare uit strapped ~to the plate, and 


through the frame and the plate and through the laps 
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of the two plates on the inside and the outside strakes. 

QO. Now, after this dock was once put in line did 
they keep it m line? 

A. No; the first tinte ip was jut i linen ewan 
was on a Saturday afternoon it was brought into line; 
and on Monday morning again it was out of line; 
more water had leaked into the forward end. It was 
then that they began to get serious and straightened 
the dock. 

Q. I see; about what date was that? 

A. That I think was on July 16th. 

‘QO. And how long after that was it before vou ac- 
tually got it in line so you could go to work on it? 

A. Before the dock was absolutely satisfactory it 
was August 18th. 

QO. Now what other work, if any, were Kelly and 
his men doing during that time? 

A. Well, they were painting and cleaning and lin- 
ing: cleaning out the aft holds, ceiling them, putting 
up cargo batten and laying ‘tween decks; they were 
taking out dents in the ship's side; they were finish- 
ing up the work on the bows; they were finishing up 
the work under the beam, working on the propeller 
and the rudder. 

©. And was there any iron work done above the 
water linc that might have been just as well done out- 
side of the dock? 

me Oh, yes, a great deakome 

©. Then you say that from the 16th of July, they 
were from the 16th of July to the 18th of August get- 
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ting it in line; why do you say then there were only 


1g 


fiiteen days lost? 

fe Well, because had Kelly who had the%contract, 
been able to use all of bis men, he could have com- 
pleted the work fifteen days sooner than he did owing 
to the other work going on at the same time. He 
was obliged to distribute his men,—not to distribute 
them but scatter his men and rush the other work 
vaiting until he could get his moulds for the center 
part of his vessel; had his vessel been in line he would 
not have had to distribute his men over the work. 
QO. Do you know anything about the condition of 


these compartments in this dock? 

Ee NO. 

QO. Do you know whether they are water tight or 
not? 

A. No, I don't think they were water tight. It is 
a very difficult matter to find any wooden structure 
tight. I have had charge of wooden dry docks, and 
I never found a compartment tight,—never. 

©. What other work besides the iron work did 
Kelly do while this ship was on the dock? 

&; Sealing, painting, carpenter work and = ma- 
chinist’s work. 

‘QO. This work might have been done just as well 
aiter it had gone off of the dock? 

oe Ol, just as well. 

©. Was it any more expensive, or otherwise, do- 
ing it there? 

A. More expensive to do it on the dock, as the 
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material had to be passed into the vessel through the 
pontoons. 

Mr. SMITH: That is all. 

Mr. FLANDERS: Now I move to strike out all of 
the testimony of the witness on the ground that it 
is incompetent, irrelevant and immaterial, and not 
within the issues made by the pleadings. 

Cross-Examined. 
(By Mr. PEAN DE RS is 

Q. Mr. Walker, you say you were employed by 
the owner of the Elder to prepare these speciiica- 
tions and to supervise the repairs? 

A. Yes, sir. 

©. To superintend the repairs: who was the man 
who employed you? 

A. Well, Mr. Peterson was the name of the man 
that first employed me. 

QO. You visited the Elder when she was on the 
dry dock some time in June first? 

[Ne SESS 

OQ. Can) you give thecdare: 

A. No; I haven't my notes with me today. 

QO. Well, what was her condition when you visit- 
ed her; had anything been done towards stripping 
her? 

A. Oh, yes: themieneteammra out, talking ouiseie 
dirt and filth, the old cargo ,and taking out some of 
the cement, the mud, some of the ragged edges of the 
iron work. 

QO. That had been started before you first went to 


the dock? 
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re és. 

QO. And you say then that the forward section was 
out of line? 

Ee ves, 

©. And how much was it out of line then? 

Pet cant tell you éxactly at that time. 

©. Was it out of line in the manner in which Mr. 
Johnson described it as being out of line; that is, down 
at the front? 

A. It was down at the forward end, ves. 

©. At the forward end, and up at the after end? 

Pee poi One corer. 

©. And what caused it then to be out of line? 

fee ne tact of there being a gap in the keel of the 
vessel] and the keel of the vessel not being true and a 
part of the vessel being gone. As Mr. Johnson de- 
scribed it, a part of the shell plate was missing. 

elt was oot out of line then through any im- 
perfection of the dock itself, was it, but owing to the 
fact of the Elder being in the condition in which she 
was? 

Eee yell, ior that class of a dock it was not de- 
fective,—not to the best of my knowledge. 

Q. Now from the time you first visited the dock 
did you stay there continuously? 
Daily, continuously. 
You visited it daily? 
Bites: 


And you stayed there— 
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(Interrupting). Practically all the time. I was 
down there in the morning about 9 o’clock and used 
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to leave about four in the afternoon. I think that was 
usually my time to leave. 

QO. You prepared your specifications of the re- 
pairs here ia Portland 

A. Rielit here im Pomland: 

Q. And stayed in Portland while the contract was 
let for the repairs? 

A. I did. 

Q. And then were down at the dock practically 
every day from the time Mr. Kelly’s company start- 
ed to make the repairs— 

A. (Interrupting). Until she went to sea. 

Q. Yes, until she went to sea. In what way, Mr. 
Walker, was time lost by the contractor in his re- 
pairs? 

A. Simply because the dock master didn't straigh- 
ten up the dock as— 

‘Q. (interrupting). No; xaur answer is not the 
answer to the question that Iam trying to put to you. 
In what was the delay,—not the cause of the delay, 
but in what was the delay? 

A. Oh, l seer Thetdelagmvacsawine toltites csc! 
being out of line. It was impossible to make his 
moulds and templets. 

©, When was he first ready to make his moulds? 

A. He was ready to make his moulds along about 
July 13th or 14th; he could have made them sooner, 
some of them. 

QO. Then as [ understand it was not until July 
13th or 14th that the fact that the dock was out of 
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line was a mater of delay in the repairs of the ves- 
sel? 

A. It was delaying them from the very start in not 
being able to get the length of the new part of this 
reel, 

Q. Why couldn’ he get the length of the new part 
of his keel? 

A. He could only get it approximately, because as 
the vessel was straightened up it would be longer. 

QO. Well now, Mr. Walker, in your estimate of 
fifteen days’ loss of time in the repairs of the vessel 
owing to the dock not being kept in line, how much of 
that tifteen days was lost up to July 13th or 14th? 

A. Ishould say three or four days were lost up to 
mat time, 

QO. When was Mr. Kelly able to make his moulds? 

A. Just as soon as ever the cement was out of the 
hold, or the vessel straightened up. He could make 
his moulds for the keel immediately. 

©. When was his vessel straightened up? 

A. Finally straightened up on August 18th. 

‘©. You don't mean to say, Mr. Walker, that up to 
the 18th of August nothing had been done in the 
shape of making moulds? 

Beh, yes; the plates had been ordered at ap- 
proximate lengths and widths, and the keel had been 
ordered approximate lengths, and the stem had been 
ordered. These approximate lengths then left the 
fitting to do: he couldn't finally fit them until the 
ship was true. 

QO. Wow when did the keel get to Portland? 
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A. I could not say that positively. 
©. When did the plates cet to Periuand 
\. The plates arrived in Portland during the week 


Cs 


ending July 16th, T think. 

©. Of course, he could not do anything with his 
plates until he got his keel in, could he? 

A. Oh, yes, as long as his ship was in line. 

©. He could have? 

ioe es 

Q. Between the time the plates arrived in Port- 
land and the 18th of August when you say the ship 
was gotten in line, what, if anything, did Nir. Kelly 
clo on the plates? 

A. Well, he worked on putting in the plates in 
the forward end, and he worked on the plates at the 
after end of the vessel, and did the preliminary work 
of his framing and plating amid-ship. 

©. He could put on his plates in the forward and 
aiter emd of ihe vessele 

Ao es 

‘Q. Did Mr. Peterson ever object, to your knowl- 
edge, to the fact of the dock being out of line? 

A. Did Mr, Peterson? 

Om Yes. 

A. Why, Mr. Peterson had a common kick all the 
time at everything in general. 

Q. Did he ever object in your knowledge, or to 
your knowledge and in your hearing, to Mr. MeIn- 
tosh, the superintendent of the dock? 

A. Yesyhe often objected town ew ciitosice 

©. J imean to Mr. Welimiocine 
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A. Oh, Mr. Peterson? I didn’t hear him talking 
to Mr. McIntosh. 

©. That is what I mean. Now, after the 18th of 
August what was actually done on the vessel? 

A. The work progressed and was pushed along 
rapidly, plates were installed,—frames, plates, string- 
ers, keelsons. 

©. The moulds had not been made prior to the 
18th of August? 

A. Some of them. All those that could be made 
were made. 

‘Q. How many were they unable to make? 

XX. Icould not say now. 

©. Now what else was there necessary to do in 
the shape of patterns, etc., other than the making of 
these moulds, in which there was any delay? 

A, Well, the moulds and the making and drilling 


and punching of the plates was the delay,—riveting 
the plates in place; the work of installing the plates 
aiter they were cut from the patterns. 

QO. You could not make the patterns until the ship 
was in line? 

Ewe, certainly not. 

©. And no work was done on the patterns until 
August 18th? 

See) certain ot the patterns. 

©. Wrell, 1 mean on the patterns in the big break? 

Eee iiire patterns in the big break, the break in the 
keel: 

M. Yes: there was no work done on them until af- 
fre vucust 18th? 
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A. Only as I tell you, the approximate dimensions 
were got out. 

Q. And the plates ordered on those approximate 
dimensions ? 

A. You can't always order plates from the old 
ones, you see. We got the lengths and widths and 
thicknesses from the old ones, and approximate 
lengths. 

QO. Now, what is this mould that you refer to,— 
the mould from the keel? 

A. You would call it the pattern, I suppose; the 
templet, the paper pattern, for instance, if you madea 
paper pattern for getting out a piece of cloth with; 
you make a wooden pattern for a plate exactly where 
you are going to put this plate; that is a mould. 

©. And the keel would be shaped according to 
this pattern? 

A. You have to make a spatter first ton youn 
scarphs, and your keel and get your exact length be- 


fore you Can clit yout /eel” 


Q. Your keel is, of course, a piece of stecl? 

&, Yes, aban 

Q. A bar of steel? 

A. In this case it was a bar keel. 

Q. Now, you have no complaint, Mr. Walker, as 


to anything that occurred after August 18th? 
A. No, I don't know of any complaint after that. 
QO. Now, isn’t it a fact that this delay prior to the 
18th of August was because the adjusting of this 
floating sectional dock so as to bring this wrecked 
vessel in perfect line, or line as nearly perfect as pos- 
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sible, was a very difficult matter? 

A. Not atall. It was a matter of labor and com- 
mon sense. 

© ‘Yon blanie Mr. McIntosh s methods? 

Pee | certainly do. 

Q. Yes. Now, if you had been in charge of that 
dock yourself, by what day would you have gotten 
the Elder into alignment? 

A. That is a very peculiar question to put. | 
should certainly have stayed with it and done my 
best and taken suggestions from other people that 
knew a little about it, instead of leaving the thing 
with no one the day I moved it. 

©. Would you have gotten that dock in line in 
fifteen days before Mr. McIntosh did? 

“A. Yes: J would have done it thirty days before 
eer. MeIntosh did it. 

‘O. Did you make suggestions yourself to Mr. Me- 
Intosh? 

Pee 1 Ss. 

eee tai did he say in regard to them, or do in 
mecard to tlem? 

Eee the only reply | aveuld get from Alr. Me- 
Intosh was, ‘Oh, I can put that dock up in ten min- 
utes when you are ready for it.” 

©. Well, when you went to McIntosh and made 
these complaints to him, was Mr. Kelly ready to make 
his moulds? 

me Mr. Kelly, asssoomas ever the old cement and 
stuff was got out, the old material got away from that 
ship, she was ready to be in line and should have been 
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in line by that time. That was long before July 16th. 
It was the dock master’s duty to put her in line right 
away, just as soon as he could put her in line. 

Q. And she never was gotten in line and kept in 
line until the 18th of August? 

A. No, sir. She was gotten in line once or twice, 
and fell out again. 

(). When was it she was gotten in line? 

A. She was gotten in line Saturday night, I think 
it was July 14th, and Monday morning again she was 
out as bad as ever. 

QO. What made her fall out? 

A. Water in the forward end of the pontoon. 

Q. «nd then they were from the 16th of July un- 
til the 18th of August in getting her in line again? 

A. They went at her in a proper manner after the 
16th of July. 

‘QO. Well, did they act ina proper manner after the 
16th of July? 

A. Yes; they seemed to think it was up to them 
to get busy after the 16th. 

Q. Now, have you any criticism of what they did 
from the 16th of July up until the 18th of August in 
getting the dock in line? 

A. No; they did the right thing after the 16th of 
July, after they found they could not hold the dock 
there with water they did the right thing. 

©. So it took them from the 16th of July until 
the 18th of August, at which first date they found 
they could not hold the dock in line with water—it 
took them that lengh of time in which to get the dock 


Je) 
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in line by the shifting and ajusting the ballast? 

A. They got the dock into line, or practically into 
line, ina few days after the 16th; but it was the 18th 
of August before they had her in perfect line. 

(® Now aiter those first few days*wasnt Kelly 
then able to go on with his moulds and his patterns ? 

A. As soon as she was near enough in line Nelly 
iminediately got busy with moulds and patterus. 

©. Now now long was it from the 16th of July un- 
ul the time that they got her in point of fact nearly in 
line? 

A. IJ conld not say. It was the 18th of August be- 
Petew ic, sot her into true linc; I know that. 

(Oey but you can give the court no information as 
to how long before that it was that they gat her near- 
iv in line so that Kelly could go ahead, and did go 
ahead ? 

Se eit vas Several days betere that that they 
cot her near enough for him to make some of his 
moulds. 

©. Well. wasn't it several weeks before that? 

\. No, it was not several weeks before that. 

@. But as I understand your testimony, vou have 
no criticism to make as to the methods adopted by 
Melntosh to bring the ship in line after July 16th? 

peers. Aiter july 16th they adopted the right 
methods of getting the vessel into line. 

Ome ell, did they pursue their work with dili- 
gence? 

pee ney fairly well succeeded. 


(). And with diligence? 
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A. And with diligence. 

(Witness excused.) 

ALBERT KELLY was the next witness produced 
on behalf of Claimant, and, having been first duly 
sworn to tell the truth, the whole truth and nothing 
but the truth, said witness testified as follows: 

Direct Examination. 
(By Mr. SMa): 

Q. State your name, age, residence and occupa- 
tion, Mr. Kelly. : 

A. My name is Albert Kelly; occupation, I am fol- 
lowing the steamship trade; and my age is forty- 
four years: and at the present time I live in George- 
town, convenient to Seattle. 

©. How long have you been in the ship building 
business? 

A. About twenty-seven years. 

©. Did you have anything to do with the repairs 
or reconstruction of the steamship Elder? 

A. Yes, sir: our company hada contract one 

©, What was the name of your company? 
Portland Steel Ship Building Company. 

You had the contmsee tron Nir, Peterson ind 
Mr. Doe to do this work? 
A. Yes, sir. 


©. Now, state what the condition of this ship was 


o> 


when you made this contract, Mr. Kelly. 

A. Well, there was amigngce hole iotwand ot sirer 
keel bunker, blockhead, frames, beams,—in fact, the 
whole inside work was bursted up; likewise all her 


shell plating, that was all bursted. And Mr. Baker, 
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the man in charge of raising her, he had the whole 
forward hold practically filled up with cement in ord- 
er to raise her. We had nothing to do with the ce- 
ment. Mr. Peterson and his men looked after that. 

Q. Did you see her before the cement was taken 
out of her? 

ee (CS. 

©. When did you commence your contract? 

A. We commenced our contract on the 26th of 
june, but we had been working probably three or 
four days previous to that, with the understanding, 
the first contract was verbally arranged that we do 
it for a certain amount, and afterwards he was not 
satisfied with the specifications that another gentle- 
man here got up, Mr. Hoben, | think, and he went up 
to Seattle and got Mr. Walker. Mr. Walker come 
down and got up his specifications, and that altered 
the whole thing. We took aditional wood work to 
do, including the iron work. My first bid was simply 
for the iron work alone; the latter contract was to 
finish all of the woodwork outside of the cabin. 

Q. Your contract was to finish all of the wood- 
work outside of the cabin? 

A. Outside of the cabin work; yes, sir; cabin work 
and upper deck. 

©. And all the iron work? 

fee ell the iron work; that is in the hull proper. 

©. What did this include, Mr. Kelly? 

A. Well, it included the hull of the vessel proper, 
and there was something to do at the rudder. And 
her main deck we had to plank over, and we had to 
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ceil all the inside of the hold, both forward and aft, 
inside of the vessel after we had her finished, after 
we had the repairs made to the iron work. Of course 
the after end of the vessel where we had to ceil we 
took off the old ceiling; the iron work wasn't dam- 
aged there; we took it up and put re-ceiling down, 
wooden ceiling. 

‘O. Now, how much keel was taken out, Mr. Kei- 
ly? 

A. We ordered about forty-four feet from Seat- 
tle from Moran Company. There was somewhere 
about forty-three feet went in her; that is outside of 
the forefoot: there was probably seventeen or eigh- 
teen feet of the forefoot, that went in there. That is 
the same as the keel, only forward. 


©. Where did you get this keel from? 

A. Got it from Moran Company at Seatile. 

QO. Where did you get your plates from? 

A. We got our plates from the east through J. R. 


Bowles and Company. 

QO. Now, what was the condition of this ship at 
the time you commenced the work on her, and took 
your contract, as to whether she was in alignment 
along the keel or not? 

A. No, she was not in line with the keel. She 
was lying down at the bow, the forward end of No. } 
pontoon. 

QO. About how much was she out of alignment, 
do you know, Mr. Kelly? 

A. Well, I judge probably all the way from with- 


in five to eighteen inches; | never measured her: bit 
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just judge that. 

Oe id vou haveany tronble in eettine tis ship 
imalienment after you took the contract? 

Oe ves, welhad) a lot of tromble. After we got 
ready for to make the moulds, | went to Mr. Mc- 
Intosh and informed him, well, several days before 
we were ready so as to have time. Well, he told me 
that it wouldn't take many minutes for to do it, as 
soon as we were ready to let him know. Well, I kept 
repeatedly telling him, because J] thought he would 
have considerable trouble, and when we actually got 
meady, Was waiting for him, then | went after him 
Peetu, lot, and it didn't seem to take no effect for 
quite a while. At last I told him 1f there wasn't some- 
thing done I would inform the Port of Portland, be- 
Gaiice we wete ip against it for dock dues after a 
certain date. 

Q. When did you first speak to him about having 
the dock ready? 

A. I spoke to him somewhere along about the 9th 
or the 10th of the month. 

ee te Sth or 10th of July? 

ee, yes, about that. 

fee es Site Nicintosh about the dock all the 
time? 

A. Well, I could not say he was there all the time, 
no. He was there considerable. Of course, | was 
back and forward in the city quite a bit myself, a 
time or two, getting material and such as that, and 
other things down there; but I was mostly at the 
dock, probably every day myself, not steady all the 
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time. I was probably down there in the morning 
for a couple of hours and maybe back in the even- 
ing. 

O. Who had charge of the business when you 
were away? 

A. Well, we had a foreman there by the name of 
Mr. Stewart, and then Mr. Rogers there was around, 
one of my partners. 

©. Was he there all the time? 

A. He was practically there all the time, yes. 

©. Now, was it possible 1f Mr. McIntosh had at- 
tended to his business to have gotten that dock in 
alignment in a short time? 

Mr. FLANDERS: I object to that as incompetent, 
irrelevant and immaterial, and not within the issues 
made by the pleadings. 

A. 1 would judge he could probably put that dock 
in line in a day or two days anyhow; | should think 
he should. 

Q. When was the dock first gotten in line? 

A. Well, on the 14th I think she was pretty fair: 
then Monday again she went out again, and then a 
few days afterwards we got her fixed up again, but 
she was dropping away more or less all the time: 
but we never got her properly into shape thar 
could do good until about the 18th of August. Any 
time that we would get a show we would make any 
moulds that we could so as to forward the work 
along. As soon as #¥e cot @elhitle werk in, got her 
bound together, it was easier to keep her in line. 

QO. What was the trouble about not having her in 
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fie: Inavhat way did that imterfere with your 
work? 

A. Well, the first thing we wanted to do was to 
get in the keel. As soon as we got the keel in line we 
would try and make our moulds for the flooring 
plates and frames. We couldn't proceed with our 
work for to make any decent job at all, except she was 
in perfect line in order to get these moulds in true, 
Nomeccento tiie sliape of the vessel. 

‘(). Witness is shown Exhibit 6 and asked to look 
at this cross-seetion showing the keel and state what 
he means, if he can point out there what he means by 
Hooring plates. 

meee biisis a tloorine plate here, the frame here 
(svitness indicating). 

eae © isn’t it? 

fee |) is flooring plate and “IZ is the frame and 
Semeicthe liming, and “1 is the keel plate, what we 
caillthe keel plate. 

QO. What does “C” represent? 

Eee © erepresents keel rivets: 

©. Now, you say it was necessary for you to have 
{lus ship in line before you could make your pattern 
for these keel plates and vour frame? 

Pee 1 es. 

O. Where did you have these keel plates made? 

A. We had them foundried. This bend is in them; 
we had them bent up at Moran Company, Moran Bro- 
thers. We got them all shipped down at the same time 
as we got the keel bhow,—all come down in a car to- 
gether. But we put all holes and done the searphing, 
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and formed the shape of the plates here after they came, 
ourselves. 

QO. Making the holes and scarphing, all that was 
done here? 

A. Yes, sir, we done that ourselves here. 

©. During the time you were delayed in this work 
by the fact the ship was not in line, what other work 
did you do? 

A. Well, we were doing any work that we could pos- 
sibly get along with. We done quite a lot of work 
over above the water mark, which we could have done 
after the vessel was off the dock. 

©. Did you put any plates in? 

A. Yes, sir, we put in some above the water mark. 
We put in some bulwark plates——put in some bulwark 
plates on the starboard side here (indicating on dia- 
gram). Those could have been left to stand almost 
until the last. 

©. Witness is shown Exhibit 5 and asked to state 
about how many of the plates could have been put in as 
shown by this opening after the vessel was in the 
wwater. 

Mr. FLANDERS: J object to that as irrelevant and 
iumaterial. 

A. Well, all the plates outside of this one above the 
bilge could have been practically done out of water. 

‘(. I don't think this shows the bilge plates in here 
ated 

A. No; you have got to have an extension plan to 
show the bilge. It would come along here (indicating ) 


about half way up. 
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QO. About half way up the opening? 

A. Yes, about that. 

©. You say you might have put that in just as well 
eutside ? 

A. Oh yes, as long as it was above the water mark, 
what the vessel would draw, you could do it as cheap 
outside as in the dock. 

©. And that you actually did put in? 

A. I put it in in the dock, because it was the only 
work I could do while waiting on this other work; we 
had to have something for the men to go on with them. 

Q. You say you put in some bulwark plates? 

A. I put in two bulwark plates on the starboard side. 

Q. Did you do any wood work, or anything of that 
kind inside? 

A. Oh yes, we done all the ceiling in the after hold. 
' took the old ceiling up and put the new ceiling down, 
and done a lot of deck work and also on the main deck; 
| covered it too. 

QO. How about that costing you more or less by put- 
ting it in there? 

Mr. FLANDERS: I object to that as incompetent, 
irrelevant and immaterial. 

A. Well, it would cost more for carpenters in the 
dock: we had to pay them a half a dollar a day more 
there than we had to outside. That was the standard 
wage. 

QO. And your material, did that cost you anything 
more? 

A. Oh yes, it cost us more in handling it. You 


can ship material into a boat lying along side a wharf 
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casier than you can into a dry dock. 

©. For what reason? 

A. Well, because you have got to do a lot more 
handling in it; you know there is quite a difference in 
a vessel being alongside a wharf and when it is 
being pulled up to the dry dock and then having to pull 
it in; it would cost you probably twice the amount. 

©. You said you spoke to Mr. Melntosh about put- 
ting this dock in line? 

A. Well, I spoke to Mr. McIntosh probably a dozen 
times or more, but he didn't seem to give me any satis- 
faction and I went to Mr. Johnson and asked Mr. John- 
son,—I says, “Perhaps you can bear more influence 
with him than I can,” and he went and had a talk with 
him and what Mr. Johnson told him | don't know. I 
know he spoke to him, but he couldn't get any satisfac- 
tion; he couldn't do anything except Mr. McIntosh told 
him to. 

QO. Mr. Kelly, about how much were you delayed 
in the repair of this ship by the failure ot Mir Meine 
tosh to keep this ship in line? 

Mr. FLANDERS: I object to that as incompetent, 
irrelevant and immaterial, and not within the issues 
made in the pleadings. 

A. Oh, I would say probably sixteen or seventeen 


Q. Sixteen or seventeen days? 

f Yes. 

QO. What would this delay consist of ? 

A, Well, the main delay was the thing that we had 


vs. the Port of Portland 189 


to get in order for to get the vessel out of the water, 
was to get this keel in. We couldn't do nothing, prac- 
tically speaking, until we got this in. That was the 
first start off before we could make moulds for the 
floors. Then afterwards we had to get the moulds made 
ior the frames and floors, had to get them the shape 
of the vessel. That was the main thing. As soon as 
we had the keel in and had the frame and floor plates, 
the shell plating, as soon as we had the shell plating on 
and rivited—we could have done all this riveting even 
and the flooring after it was outside; all we had to do 
was to have them bolted together and placed on the in- 
side. As long as we had the outside shell rivited and 
perfectly tight we could have floated the vessel and done 
all the other work outside. 
Cross Examined. 

(by ir. FLANDERS): 

Q. Mr. Kelly, your original contract was made with 
whom? 

A. Mr. Peterson. 

©. That was a verbal contract? 

A. Well, the verbal contract was first. I met him 
down the street here and he offered me a certain sum 
ior to do the iron work, not no wood work at all, and I 
told him J thought with about five thousand dollars 
more on it I would take the job; so he says, “All right, 
7 will go you.” 

©. That was about when? 

A. That was about probably June 20th or 2ist, 


soinewhere around about that. 
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Q. And on that you started to work? 

A. Well, I started the next day. I seen him in the 
city and went down and started the next morning; I 
couldn't say exactly what date, but it would be four or 
five days before the 26th, before the original contract 
was made, the proper contract. 

Q. Yes. Then it was after his talk with you and 
your actually starting in to work that he got Mr. Walker 
to prepare the specifications, was it? 

A. Yes. Mr. Hoben, he had a sort of a specifica- 
tion drawn up, and he gave me this, but they were not 
binding, or anything; you could have construed them 
anyway; and he told me to go down, he didn’t want to . 
have the vessel lying there any longer, I guess, than 
possible in the dock, and he told me to go down and start 
to work and if there was any more work than what [ 
had given him there on the Job that he would give me 
that amount, a certain amount of money for doing it, 
and if there was any more work and I didn't take it by 
contract he would allow me the days’ work for what 
work I had already done,—if there was any change in 
the agreement. 

QO. So Mr. Walker came over between the time you 
first began work, which was the 20th or 21st,— 

A. Somewhere around there, yes. 
and the 26th, which was the day 


Q. (Continuing ) 
when he had the specifications prepared? 

Wve MAGS 

QO. And you signed the contract which covered more 
repairs than what Peterson had first talked to you 


about? 
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ieee ves, that is right. 

©. That is right, isn't it? 

ee What is right. 

©. You ordered the keel from Moran Brothers ? 
fee Ys, Sir. 

©. When did you order it? 

A. Well, I think I ordered the keel_—oh, probably 
two or three days after we started in on the job. I or- 
dered it a certain length, you know; | ordered it long 
enough: I couldn't get the exact length the condition the 
vessel was in, but in order to forward the work J order- 
ed it longer than what we actually needed. 

Q. When did you get that keel? 

A. I think that keel came somewhere around about 
the 6th or Sth of August. 

ey ou are sure of that? 

A. Well, I am not positive now, but 1 know it was 
pretty well about that. 

QO. Have you any record to show when that keel 
was actually received by you? 

Beso, | cant sayave have, but ifwe would hunt up 
the old records we could get the bill of lading, that 
is the invoice; I think we have some of them yet, I am 
not certain, but that would give it. 

Q. The bill of lading wouldn't show the date they 
Cane. 

A. Well, the invoice would show the date it was ship- 
ped on. They would let us know on that. 1 think I[ 
could get that even from the Moran Company, but we 
have them old bills vet, I guess. 

©. But vou have no record to show the date of the 
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receipt of the keel? 

A. Well, I don't know; it ought to show in our 
books; somewhere along about that time. The Rail- 
way Company could give it to us; I think that could be 
casily found out. 

Mr. FLANDERS: Well, I ask that Mr. Kelly supply 
that data showing the time the keel was actually re- 
ceived by him. 

Q. It was delivered at the dry dock, was it? 

A. Yes, it came down with the keel plates from Mor- 
an’s, was delivered down here at the dry dock. 

Q. At the dry dock? 

A. Well, yes, at the dry dock; right at the dry dock, 
WS 

Q. Now, the keel plates came along with the keel, 
did they? 

Cop esesits 

QO. Now, until you got the keel you could do noth- 
ing, could you, in shape of getting it in finished shape 
ior the work? 

A. No, nothing. Well, we got some holes drilled; 
we got most of the holes drilled up there before it came 
down; that is clear. We could get the holes drilled 
where we were going to put new plates on, but where the 
old plates would work in we couldn't drill them until 
we got the thing in proper shape: so I left them for 
the pine: 

O. Now, when that ship was gotten in line, how long 
would it take you to make the pattern for the keel? 

A. Oh, probably the length of the pattern and the 


length of the keel, probably an hour. 
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Q. And as soon as you got your pattern, why then 
you could go to work on getting the keel in exactly the 
right length? 

A. Oh yes. 

Q. It came over to you, did it not, finished, except- 
ing that its length was not correct? 

A. Its length was not correct. 

©. Yes. All that you would have to do, all that 
you needed the pattern for, as far as the keel was con- 
cerned, was to get the exact length required for the 
new piece to go into the vessel? 

A. You see, we would have to get the exact length 
tor to do the scarphing on the boat, for to scarph the 
old keel on the boat for to suit the new keel we were 
putting in we would have to get the dead correct line. 
We ordered the keel a certain length scarphed, and as 
many holes as we could get put into it; we got the holes 
all drilling in where we were going to put in the new 
plates, but where the old keel plates were going to be 
fetamed, where they were already m, we had to let 
that go until it was in position Then before we could 
make the scarph on the old keel plates we had to get 
the ship in proper line in order for to take the proper 
length for to make the scarphs on the old keel on the 
boat, so as to scarph them. 

©. Now, what are the scarphs? 

A. Well, Mr. Walker has one designed here. That 
is a scarph (witness indicating on Exhibit 6). 

QO. Well, the new keel is dove-tailed into the old; is 
tat the idea? 

feee..es, lapped into the old. 
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Q. Did you need moulds for this scarphing? 

A. Yes, we took a wooden templet or mould off of 
the new keel and then took a steel tape line, or a long 
batten and took the length of the new keel and marked 
it on the old keel, the position of it where it would go 
in, aud marked our holes; likewise where we would get 
time to make this scarph, that is on the old keel, where 
the new keel would fit in against it, we had to do that, 
an in order to do that and take the exact length, and 
get time to make a good job of it, the boat had to come 
properly into line. The way she was why it would have 
thrown the keel longer; we had to cut it. 

QO. Now, the new keel was the first piece of work 
you had to do, wasn't it? 

A. Yes, the new keel was the first thing we practi- 
cally had to put back into place to get along with all of 
our work. 

©. And you could not do much with your frames 
and plates until you got your keel in, could vou? 

A. No, we couldn't make no headway on them. 

©. Now, when did ¥ou, in point of fact, get your 
keel in? 

A. Well, I could not say now, for definite, as I 
haven't got no proper record of when we actually did 
put that keel in. I judge it would be somewhere around 
about early in August, probably about the Ist or 2nd 
of August, or the first week in August. 

Q. I thought vou said the keel wasn't cut here at 
all? 


A. After the keel first came here it was ready to go 
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in with the exception of getting the proper length of the 
keel and inaking searphs for the old work, which took 
probably three or four days. 

O. Well, you were able to get your keel in, then, 
eiter it arrived early in August? 

Pee <o, I couldnt get the keel m1 until 1 got the 
searphs in the old keel. 

QO. Well, when did you get the scarphs in the old 
keel done? 

A. It was sometime in August. I had to wait un- 
til | got the ship in proper line before I could get the 
proper length for to do that. The ship the way she 
was leaning out of line, it was risky for me to take a 
batten and measure a new rivet of the keel and pull 
it on the boat the way she was in; I would not get it 
true enough. 

O. But in what manner, if at all, Mr. Kelly, were 
you delayed by the fact of the vessel not being in line 
up to the time that the keel had arrived in Portland? 

A. Well, we were not, you see, very much inconvent- 
enced,—delaved probably about four or five days. 

©. How do you arrive at this four or five days 
of lost time? 

A. Well, supposing this keel had not arrived for a 
month afterwards, if the vessel had been put in proper 
iine just as soon as I had got my old work out I could 
have substituted a piece of wood to act as wooden 
keel and went to work and made all my moulds for 
the whole frames throughout, and [I could have had 
all nvy frames done. and my floor ready to go into 
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place as soon as this keel came from Seattle. 
Q. But you knew when the keel was to come from 
Seattle, didn't you? 


A. Well, I couldn't say for sure; I knew within 
probably a few days. They didn't give me an exact 
guarantee. But supposing the keel hadn't come and 
the vessel had to be put into line—I done a job some- 
thing like this one time over in Victoria, B. C.. abont 
seventeen years ago, and we got the keel down in San 
Francisco; during the time of getting the keel in San 
Francisco I had substituted a wooden mould exactly the 
same size of the keel and I went to work and got all my 
moulds out for the framing and flooring and even put 
on the shell plate, and all [ had to do when this keel 
caine here was to drop it into place. 

Q. But in point of fact in this particular repair job 
you did not intend to put in this wooden piece, did you? 

A. Olvesysir. Theshipladite bein line. Tiidiad 
heen waiting three days I would have put in the wooden 
inould, because the wooden mould would have cost me 
not to amount to nothing for putting it in. The keel was 
three by nine. I could have done it easily by going down 
to the lumber mill and ordering a piece of wood three by 
nine and putting it up there to take the place of the stcel 
bar keel, until such time as I got it. You may, however, 
turn out and put in the floors, framing and shell bars, 
and rivet your shell plating up too, and when that keel 
would have come all you would have to do was shove it 
in place. You could put that keel in probably in three 


or four hours, right in place, drop vour wooden mould 
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out. The other steel bar would take its place. 

QO. But in point of fact, Mr. Kelly, up to the time 
of the arrival of the keel, you were just as much waiting 
for that keel to arrive as you were for the dock to be 
gotten in line, weren't you? 

A. No. If the dock had been got in line | would 
have went to work immediately, and shoved in a wood- 
en mould and went on with my moulds immediately. It 
was simply a matter of sending one of our men down 
to get a piece of timber three by nine an dso many feet 
in length, and he could have got that probably down to 
the dock in an hour; the sawmill is practically beside 
us: and we could have shoved it up into position and 


then went to work and made our moulds. 


QO. When did you in point of fact, Mr. Kelly, make 
the moulds for the keel? 

A. As soon as we got the keel up in position we 
started in to make our moulds, but back and forwards, 
i was working out of position back and forwards, and 
we had to do the best we possibly could under the cireum- 
stances, and try to make the flooring, now and again a 
franie, in order to get the place a little patched up so 
we could hold the vessel in position. 

QO, Now, can vou state the date vou first got your 
nioulds completed ? 

A. Our moulds completed ? 

ioe Yes. 

A. No, I could not; no, sir. I could only guess at 

that. But it was pretty well on in August, T know; 


Iut it was the latter end of August before we got our 
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moulds completed. My idea was—we sent for the steel 
irom Chicago, and my idea was if we had got the vessel 
in good shape for to go to work and have all of our 
wooden patterns iade, that is, for the frames, have them 
all made ready to drop on as soon as the steel came out 
irom the East, in order to shove the work ahead. But 
the steel was here from the east long before we started to 
make any patterns at all. 

©. When did the steelecet here fromthe last. 

A. I think somewhere around the 19th of July. I 
thing it was about that, somewhere along about that 
date. The steel was here practically two weeks before 
we started to make any patterns at all, and I thought we 
would have all our patterns made, and we would be 
waiting on the steel arriving; that is what we figured on. 

QO. So you began to make your patterns for the 
frames about the first of August; is that right? 

A. No; it was two or three days on in August, prob- 
ably three or four days, somewhere in the first week. 
That is the frames for the broken part. 

©, Yes; the rest of the work, of course vou were go- 
ing along with? 

A. Yes: we went chead with other work as much 
as we possibly could during the time we were waiting 
on this. 

Q. Now. your first talk to Mr. McIntosh about 
getting the dock in line you say was on the 9th of 
July? 

A. Yes, sir, about the 9th or 10th of July; I think 


that is tieht. 
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QO. Did you have any talk with him other than on 
this one occasion ? 

A. Oh yes. Afterwards | kept repeatedly after 
me in fact, | was alter hith every tay | saw him. 

fee What did he say to vou? 

A. In facet, he never gave me no proper decisive 
answer what he would do. I even went to Mr. John- 
son and asked him, suggested things to him and ask- 
ed him to go and see Mr. MeIntosh, he would proba- 
bly pay more attention to him than me. Mr. Johnson 
said he had no power to do anything except Mr. Mc- 
Intosh told him. In fact, at last I told Mr. MeIntosh 
on the dock—not on the dock but in front of the dock, 
that the matter would be reported to the Port of 
Porland if he didn’t try to get the dock into line at 
once. 

(). Can you give the date when that econversa- 
tion was had? 

A. Well, I would judge that that would be prob- 
ably about the 8th or 9th of August, whenever I got 
on to him. I would not sav for sure, but probably 
somewhere along about that time. 

Q. Now, you say you made a number of repairs on 
the Elder in the dry dock whieh could have been 
made with the vessel afloat? 

Eo Ys. 

QO. Now, you didn’t keep the vessel on the dry 
dock in order to make these repairs, did you? 

A. No:I hada great many of them repairs made 
before I had the bottom work at all made. I had a 


lot of the repairs mode above the water, work which I 
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could have done outside. 


Q. That did not delay you on the dock at all? 
A. Oh yes. 

Q. How? 

aXe 


In the first place, if we could ha ive got the ves- 
sel in line and got ahead with the bottom work, that 
was the work below the water mark, that was the 
work I would have crowded all my men onto in order 
to float the vessel and save dock dues, and all the oth- 
er work could have been done after the vessel was 
afloat. But owing to the delay in getting the vessel 
into line I had to keep my men going at something, 
and consequently I just distributed them around on 
any work I had to do irrespective of whether it was 
above water mark or below it. 

Q. But in point of faet that vessel was undocked 
as soon as the repairs to her bottom were completed, 
wasn't she? 

A. Well, the following morning. The repairs 
was completed on, I think, Tuesday. I have a note 
here when she left the dock, I think (witness refers to 
Memorandum book). They were finished Monday 
evening and she was floated on Tuesday morning. 

‘O. Now, these repairs that you did above the 
water line vou did on the dock before you preferred 
to do that on the dock rather than wait until the ves- 
sel was floated and then do them, didn’t you? 

A. Well, it was the only thing I had to do: T had 
to keep my men going or else let them walk around 
and pay them, or else lay them off of the Hele, aenval 
would have been a pretty hard proposition for me to 
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have got them around again whenever I wanted them. 
©. Now, you say your contract was tha@ite after 2 
certain number of days, the dock dues should he for 


your account? 


Eo Yes. 

QO. And how many days were you allowed? 
A. Allowed sixty days. 

QO. Sixty days from what date? 


A. From the 26th of June. Sundays not included 
and holidays. 
©. Was anything deducted from your contract 


price? 
Ee \ cS. 
©. On account of dock dues? 
Eee \cs. 
© How much? 
A. About a balance of $2,100 due us on our con- 


tract yet, somewhere about that. 

‘Q. They penalized you that much, did they? 

Eo YS. 

J. Because they claimed that it was your fault 
to the tune of $2,100 that the dock dues had been in- 
Caiced; is that it? 

A. Well, I sort of thought that they held it to see 
how the case would turn out with the Port of Port- 
land. That is as far as I could understand it. 

©. Tid you ever receipt to them in full? 

A. No: all that I ever got is the amount of money 
‘hat we received on the contract; I have it in the booi 
here: and the contract price is stated in the agree- 


ment. 
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Q. Now, can you give the exact amount? 

Mr. SMITH: I object to that; it is irrelevant, in- 
competent and immaterial. 

A. The exact amount I think is $51,683.84, 

Q. And the contract price is how much? 

A. The contract price, Iam not positive. Do you 
remember? Wasn't it $46,750, and then we done the 
oil tank besides that; besides that, there was seven 
thousand dollars allowed for it outside the settlement 
T had with Mr. Doe regarding evtra work. There 
was seven thousand dollars allowed in the written 
agreement, the written contract we made. Vourean 
add seven thousand and forty-six thousand seten 
hundred and fifty. 

Q. Yes; that would make $2,066.16 which was de- 
ducted ? 

AC Yes, thaniseetn 

©. You don’t remember whether you signed a re- 
ceipt in full, do you? 

A. No, I did not sign no receipt in full; no, sir. 

(. You have contested the claim with the own- 
ers? 

A. Well, yes. I took the matter up several times 
with Mr, Peterson but didn't get any satisfaction. and 
I spoke to Mr. Doe regarding the matter, and he re- 
ferred ime to Mr. Peterson, said Mr. Peterson would 
evidently settle it up with me. 

©. You have mode no leehipt (0) collections. = 
066.16 from them, have you? 

A. No, not that full amount: no. 
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QO. Wo you know under what basis they arrived vl 
this amount. 

A. Well, I guess they figured up fifteen days’ 
dock dues runs about $115 to $117 a day: still there 
was a balance there above the dock dues; there was a 
balance coming to us. In fact, I didn't sign—the only 
bills I signed for the money was the check that Mr. 
Peterson give me. He generally give me a check 
eyery week which I endorsed when [ went for the 
money at the bank. He give us a check for a certain 
amount every week, and as ] went down to the bank 
1 endorsed it and got the money. 

©. You put the Beechly on the dry dock? 

Mr. SMITH: Just before you ask that question, I 
move to strike out all the testimony concerning the 


contract, and the amount of it, and how much he was 


paid—all the testimony succeeding the last objection 
made by me—on the ground that it is irrelevant, in- 
competent and immaterial. 

QO. You put the Beechly on the dry dock here, did 
you not, and repaired her under a contract? 

fee Yes, Sir. 
©. After your experience with the Elder? 
A. Yes, sit. 
©. Mr. McIntosh was superintendent then? 
foe Ves, sir. 
©. Your criticism of the dry dock and of Mr. Me- 
Intosh’s management as superintendent was not so 
strong as to keep you from doing other work on that 
saime dock with him there, was it? 

A. No. But, Mr. Flanders, the Beechly and the El- 
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der was two different vessels. The stability of the 
Beechly was not gone at all; you could have docked 
the Beechly on almost any elass of a dock as long as 
you had her lifted up. The pontoon dropping down a 
little wouldn't have done her but little harm, because 
the stability of that vessel wasn't gone whatever. 

Q. It would have been a pretty hard thing with 
the Elder in the condition in which she was on the 
dock after the broken parts had been removed—it 
was a matter of difficulty, was it not, to get the yes- 
sel in line? 

A. Weil, I don’t see why it should. I think that 
any man that thoroughly understood his business 
could manage that all right. 

Q. Did you ever tackle a job like that on a float- 
ing dry dock before? 

A. Notona dock of that description, not on a sec- 
tional dock. 

(Witness excused.) 

WILLTAM ROGERS was next produeed as a wit- 
ness on behalf of Claimant. and, having been finetedu. 
ly sworn to tell the truth, the whole truth and noth- 
ing but the truth, testified as follows: 

Direet Examination. 
(By Mr. SMITH): 

QO. State your name, residence and occupation. 

A. William Rogers; Crystal Beach, near Seattle, 
and my business is followine the shin Lusiness. 

Q. You are over twenty-one years old? 

a. Yes, Sit. 

Q. How long have you been in this business? 
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A. About seventeen years—fifteen years. 

Om Where? 

A. Well, [ have been at it on this coast here seven 
years, and about eight years in the old country. 

Q. In what part of the old country? 

fe belfast, Ireland. 


Q. Did you have anything to do with the repairs 
and rebuilding of the steamship Elder? 


A. Yes; I was present all the time she was under 
construction. 

Q. You were one of the owners or partners with 
Mr. Kelly? 

|= One of the partners. 

Q. In the Portland Steel Shipbuilding Com- 
pany? 

Eu 1 6S, 

{). You were present at the beginning of the re- 
pairs of this ship? 

A. Yes, sir. 

Q. What was the condition of this ship when you 
undertook to repair and rebuild her? 

A, She was almost broken in two amidship. 

Q. About how much hole was in her? 

A. I guess about fifty feet on the bottom, extend- 
ing up almost to the main deck. 

Q. What was the condition of the ship as to the 
keel, as to whether it was straight or not when you 
first undertook to work on her? 

A. The keel was out of line forward on No. | pon- 


toon. 
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©. Was any effort made to put that pontoon‘ in 
line? 

A. Yes, there was several efforts made to put it in 
line, but it was the 18th of August, I think, before 
they finally got it in line to our satisfaction. 

Q. Did you speak to Mr. McIntosh, or hear any- 
body else speak to Mr. McIntosh about it? 

A. No, I didnt speak to Mr. McIntosh, but a 
heard Mr. Kelly speaking to both Mr. McIntosh and 
Mr. Johnson, and suggesting to Mr. Johnson to go 
to Mr. McIntosh, and suggestions that he made to 
Mr. Johnson for to put it to him, that he thought Mr. 
McIntosh getting suggestions from him he would 
take it from Mr. Johnson more than he would anyone 
elec: 

©. How about Mr. McIntosh being about there; 
was he there all the time? 

A. No;he was away quite a lot of time. 

©. About how long did they work upon this dock 
trying to eet itm line 

A. Well, they had it in line about the 16th of 
July and it went out of line again the following Mon- 
day morning. It was Saturday they got it in pretty 
good shape, and when we came back Monday it was 
out again, and they worked off and on for about three 
weeks after that. It was about the 18th of August be- 
fore they finally got it in line to our satisfaction. 

Q. Now, what was the trouble that you could not 
work upon this vessel; what was the reason you could 
not work upon this vessel when the dock was out of 


line? 
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A. Well, we couldn't get our templets for the keel 
on account of being out of line; we couldn't get the 
correct line and get the scarphs and get the keel in, 
get them all taken approximately and order all the 
material for the frame, shells and keelsons, and every- 
thing; we couldn't do anything until we got the keel 
right in line. 

©. How much time do you think you lost by the 
fact that this dock was not in line? 

A. Well, it was about four weeks lost during the 
time it wasn't in line but we were doing other work 
on the boat during that time. 

‘Q. Well, do you think you actually lost any time 
in making your repairs by the fact the dock was out of 
line? 

A. Yes: we lost probably fifteen or sixteen days; 
1 would say avout sixteen. 

Cross-Examined. 
eco. FLANDERS): 

QO. Do you know when the keel arrived in Port- 
Haid ¢ 

fw y cil | dont know the correct tine the steel 
arrived in Portland. 


Ome the keel: 

fe tcel, yes. 

eo, the keel. 

A. Oh, the keel. I think it arrived about in the 


early part of August down at the dock. 
©. You could not give the date? 
A. I could not give the proper date. 
©. Now the plates and frames arrived how much, 
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if any, before the keel arrived? 

A. Well, I would say they arrived about eight or 
ten days before them. 

QO. What position did you hold in the Portland 
Steel Ship Company? 

A. I was treasurer of the” Pordamd= steels sinc 
Company. 

Q. Did you have anything to do with the actual 
work upon the boat? 

A. Yes, | was thereall the time aboard the boat: 


QO. You were: 

A. Yes, assisting Mr. Kelly. 

©. What were you doing vourself? 

A. Well, I was doing ship fitting too myself. 

Q. Your duties as treasurer? 

BOWES: 

QO. Handling the money of the concern did not 


take up all of your time, and you actually did assist 
in the repairs; is that right? 

A. My duties as treasurer was generally on Sat- 
urday, and I was generally working the rest of the 
week. 

QO. The rest of the time you were acting practical- 


ly as an assistant foreman? 


A. Yes, sir. 

©. Under Mr Kelly = 
eee cc. 

‘QO. Helping him out? 
i NSS 

(Witness excused.) 


Mr. SMITH: I offer in evidence certificate of en- 


en eee ee 
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rollment No. 7, dated the 3rd day of September, 1900; 
and also certificate of enrollment No. 22, dated No- 
vember 21st, 1906. 

Thereupon said two certificates were received in 
evidence on behalf of Claimant, without objection, 
and marked CLAIMANT'S EXHIBITS 7 and 8, re- 
spectively, and are filed herewith as part of this ree- 
ord. 

hi SMITH: I also offer in evidence Bill of Sale 
from Macfarlane, Special Agent of the London Sal- 
Maree Association, to J. H. Peterson, dated the 19th of 
June, 1905. 

Said bill of sate was thereupon received mm evi- 
dence without objection, and marked CLAIMANT'S 
mb 9, and is returned herewith as a part of 
this record. 

ANDREW HOBEN was next produced as a wit- 
ness on behalf of Claimant, and, having been first 
Guiee-worm to tell the truth, the whole truth and 
nothing but the truth, testified as follows: 

Direct Examination. 
Gear, SMITH): 

©. What is your business, Mr. Hoben? 

A. Surveyor, marine surveyor; it encompasses the 
whole business, marine surveyor. 

QO. How long have you been in that business, Mr. 
Hoben? 

A. Ihave been in the surveying business twenty 
years and two months more in Portland: you might 


says about twenty years now. 
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Q. Do you know the steamship George W. El 


one Ves) Sil 
©. What business was she in sometime in 1905? 
A. She was on a run between here and San Fran- 


‘Q. And what happened to her, if anything that 
you know of, along about January, 1905? 

A. She went ashore at Goble on the rocks. 

QO. Did you see her there? 

ie Yes) sim 

‘Q. What was her condition then? 

A. She was ashore with her bottom stove up; 
there was a big boulder through her bottom, a rock; 
it was just shoved right up. 

QO. Well, was she capable of doing business at that 
time? Was she a going ship at that time? 

A. Certainly not; too big a hole in her to be. 

QO. How much ofa hole was in her, do you know? 

A. I think, as near as Icanm come, there wacom 
a forty-foot or forty-five foot hole. There was other 
parts was broke, but the hole was drove right up 
through her bottom. There was, I think, twenty- 
four frames removed from her bottom. There was 
some planks that went further than that, but there 
was about forty or forty-five feet of her hole, as near 
as I can say now. 

Mr. FLANDERS: That is, fore and aft? 

A. That is fore and aft; and they came up past the 
turn of the bilge on each side, and the whole bottom 


was stove right up. She set on a lump, you know. 
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©. How much was she damaged, do you suppose? 

A. Well, she was damaged enough for to put her 
out of commission altogether. 

QO. Do you know whether she was surrendered or 
not to the underwriters? 

me i think as far as | can recall, of course I have 
got no figures; she wasn't sold before me, but as fas 
as I can recollect—well, | know the underwriters 
tried to get her afloat first and worked on her for two 
or three months. Captain McFarlane was here; and 
then, if I recollect rightly, I think she was sold by the 
underwriters to what they call Peteson; Jack Peter- 
son, I think his name is. [ am not swearing to that 
part of it; 1am only just giving you what I think ts 
about the way the ship was handled. I didn’t see the 
sale, so don’. know for sure, but I understood she 
was sold to him, because he took charge of her after- 
wards and spoke to me about her, about raising her 
and about surveying her, and one thing and another: 
so he must have had control of her. 

QO. Well, was she a going ship then in a commer- 
cial line at all? 

A. No; she was ashore on a rock where she went 
in the channel. 
QO. Wrecked, was she? 
A. Stire she was a wreck. 
(oe Do you know what became of her afterwards? 

femeores, they lifted her off. There was a man 
came out here from the East, from Chicago, some 
where back there, I don’t recall exactly the place, and 
Meslunted her off. 
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What became of her then, do you know? 


O 

A. She was towed to St. Johns. 

©. And what was done with her there? 
A. She was put on the dry dock. 

OF “And repaired: 

va ES, 

©. Rebuilt? 

A. Well, she was repaired, you might practically 
say; she was partly rebuilt. 

Q. What is your opinion as to her relative value 
as to her original value and the value after she was re- 
built ° 

A. After she was rebuilt in my opinion she was as 
good a boat as she was before she went ashore. Some 
parts of her were better; that 1s, the new parts; but 
other parts of her were no better. But as far as be- 
ing in a seaworthy condition, she was just as good 
after she was rebuilt as she was lelore she went 
ashore; she might practically in my opinion be stron- 
Ser 

©. And how about the cost of rebuilding her, and 
so forth, as to original value? 

A. I don’t know exacily what she cost.) idem 
know anything of what they paid for either dock- 
ing or reconstructing her or repairing her—didn't 
know anything about the figures. All I was doing 
was surveying, looking after the repairs to see that 
it was done to comply with the Veritas class. 

‘QO. And after she went on the rocks until she was 
repaired what was her condition as to being a going 


ship? 
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A. Oh, she could not go to sea, she could not 
float. 

Cross-léxamined. 
mes Mr. f! LANDERS): 

©. When she went ashore, Captain, this rock 
pierced her bottom, did it not? 

A. Yes, sir. 

©. She was just spitted on that rock? 

Bee) es, sir; she just run up onto the rock and 
grounded, and then when she grounded there was a 
hole came in her and she filled, and as she filled she 
settled an the rock came through. 

Q. So that the rock came through her bottom? 

Pee kieht through her bottom, yes, sir. She™was 
afloat at both ends, you know, when she went on. 
There were about forty odd foot at her bow; we 
sounded right around her with a diver; I did at the 
time make a plan of the bottom from the diver’s re- 
port, and the sounding where she lay and gave it to 
Conway, but I suppose it is pretty hard to find that. 

QO. She was raised by this man from the East, 
Gaptain Baker? 

fe yes, sir, Captain Baker raised her. 

©. And he cemented up her bottom as well as he 
eould, didn't he? 

A. Yes, sir; he turned to work and put canvas or 
bag first over the top of that rock. 

Q. And by means of that when he floated her the 
pumps kept her afloat? 

A. Yes, sir: he poured out tons and tons of ce- 
mient just down her hatch like that, and it spread 
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over this broken place, and after two or three weeks 
it would come apart and then with powerful pumps 
he fetched from the East he tsimiply jistekept mer 
afloat. 

QO. Yes;and then he brought her to Portland with 
a baree on each sides diene: 

A. Yes. Well, there was steamboats on each side: 
Iam not sure about the barge, I couldn't say; but he 
fetched her to St. Johns. 

©. She was towed tomive disedock= 

A. Yes, sir. 

Q. With a steamboat on each side, but you don't 
know whether barges were used to assist in keeping 
her afloat or not? 

A. They might have been, but I could not say. 
Of course, I did see, but 1ca@uld not recollect to sax 
for sure; but I know there was a steamboat on each 
side. 

O. You have seen her since? 

A. Ohves. I have made imspections of hey evar: 
year since she has been in commission. 

Q. She has the same hull that she had before, 
with the exception that the broken or injured mem- 
bers were renewed, has she not? 

A. Jtist the same witenmsieele tle dry sdocl mane 
saine engines and everything, excepting some little 
Tepairs made here ortnene. 

QO. She left the dry dock with the same boiler end 
engine he had in her? 

mm wes, the same. 

{2 lve same machine: 
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“A. The same machinery. 


@ The sanie name? 
a lhe same name. 
(), The same model? 


A. Beg pardon? 

©. Her model was not changed ai all? 

m. No, sir, just a new piece put in the center, es- 
pecially in her bottom; they didn't take the plates 
off of her top side. Some places they were taken off 
and put back again. 

Ome Uhey didn't wreck her to raise*ler, did they: 

pee Oh, no. 

The parts of the vessel were not taken apart? 
A. No;they never touched the hull of the vessel at 


all; that 1s, to raise her; that is, they done nothing to 


a 
Ww 


the hull. As I say, they poured the cement and pump- 
ed her up and she came up herself. 

Re-Direct Examination. 
(By Mr. SMITH): 

QO. About fifty feet of the hull of the keel was 
ficeneout, wasnt it? 

A. Somewhere about forty-five; it may be a little 
more or a little less, if | recollect rightly, but I would 
not sav for sure. I think the keel piece they put in 
was forty-eight feet, but I would not say for sure. 
There were about forty-five feet of new bottom put 
in her, and some places the plank were broke up. 

©. She was a steel ship? 

A. Yes, she was steel or iron; tron is the same. 
=. ou mean plates when you say plank? 


i\. Yes. Ina sailing ship or wooden ship we call 
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them plank, and in a steamship we call them plates. 


©. She never could have again been a sea-going 
ship at all unless this had been put in, could she? 

aA. She could not be a river-going, let alone sea- 
going vessel. No, no, she wasn't fit to go anywhere. 
She was just about fit to fetch her up to St. Johns 
with these powerful pumps working all the time. 

QO. In other words. she was a wreck, wasn t she? 

A. Sure she was awzreck and a pretty bad wreck: 
she was pretty badly wrecked. 

Q. Hardly worth anything, was she? 

A. Well, the hull wasnt worth very much 9Ot 
course, the engines would be worth something, you 
know; they were not damaged. 

Q. It would have been cheaper to have built a 
new ship than to take her off, wouldn't it? 

A. Well, not if you put the cost right togeilier. 
but if you would take the money that had been spent 
on that ship right through until the time she was re- 
paired, and then take the difference in age, [ think 
it would be cheaper for a man to have a new ship, 
because he would have had a much better ship and the 
ship would last longer. [I think that is about correct, 
Mr. Flanders, wouldn't it be? 

Mir. SMITH: Oh, heMicesnt know Pans thine 
about it. 

Mr. FLANDERS: Mr. Doe has said that he put 
the value on this ship at over two hundred thousand 


dollars. 
WITNESS: Well, I wouldn’t care to give two hun- 
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dred tor her. Her sister ship, Oregon, was sold for 
a great deal less. 

QO. She is worth about a hundred thousand dol- 
lars, don't vou think? 

Py Weil, of course, ship property was up a few 
vears ago. It seems to be down a little. If that ship 
were in the market in England vou would not get 
twenty thousand for her. 

©. You would not get twenty thousand for her? 

fm. No.sir. Here of course American ships are 
scarce and the value of a ship flying the American 
ilag is worth a good deal more than a British ship 
even of the same class. Look at some of them fine 
ships sailing now in England, five or six thousand 
tons, that is sailing ships J] am alluding to. J] would 
not like to place a value on that ship, because I have 
no figures to go by. 

Re-Cross Examined. 
(By fir. PLANDERS): 

©. It it had not been for the use of the dry dock 
they could not have put in this keel and these frames 
and plates. could they? 

A. Oh no, certainly. 

©. When they repaired the vessel it was neces- 
sary to use, or to put her on, a dry dock, was it not? 

A. Well, of course they would either have to do 
that or get her hauled ashore in some way, which 
would cost more than she was worth. You could 
make ways, vou know. 

MO. Was there any drvdock on the Columbia Riv- 
er. or Willamette River, at the time she was repaired. 
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other than the Port of Portland dry dock? 

A. tlicre are none nove 

©. Were there then? 

A. No, sir. I say there were none then; there are 
none now. The Willamette Iron Works is having a 
dry dock built, but it is not even ready yet. 

©. And at that time was this the only one? 

A. Wo, the Pert of Portland 1s the only dry doce 

(Witness excused.) 

[ Lib¢ilant’s Exhibit A. ]} 

Steamship Geo. W. Elder & Owners. 

To The Pormer Portland: bi 


Terms Net. Portland, Oreron, Sept, 21) 1006: 
ee Rate ay Rate Total 
1710 ey ZAC 461.70 


Sol 106 TOU 
6-1 10c 171.00 
6-2 10c 171.00 
6-4 10c¢ 171.00 
6-5 10 a7 


(SS days tonii©-9 ton 92 Ne eae emeee eee 10533.60 

Extra Account :— 

460 Hours extra labor @ss0cme = eee 138.00 

Damage to 22 Keel blockew@ 00 eee 88.00 

290 Wedges (G 2140 22 eee es ee a) 
12082.55 


Credit by certificate of deposit fron: Mil- 
ton W. Smith, Sept, 209100G =e 7294.55 


- 


Votal Amount Dic... = § 4788.00 
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feeesel docked May 28, 1906, 5:30 A. -ND. 
Mndocked Sept. 18, 1906, 9:30 A. M. Nine- 
teen Sundays and Holidays allowed. 
EVEL LAN SEX ERE Ay 
A. W. Person, 
Comr. 
fled’ Nlay 2, 1911. 
A. Nr. CANNON, 
Clerk Uses. wWistrict our 
[ Libellant’s Exhibit B. | 
To the Honorable The Port of Portland: 

The Steamship Geo. W. Elder and owners respect- 
fully request your Honorable body to make a reduc- 
tion i. the charges heretofore rendered for the use of 
the Dry Dock by the said Steamship Geo. W. Elder, 
and present the following reasons for said reduc- 
tion: 

I. 

A great deal of delay was caused by the difficulty 
of getting bidders to undertake repairs on this Dry 
Dock on account of its location and lack of shop fa- 
cilities; finally after consuming more than twenty 
days’ time the owners furnished financial backing, 
bonds, ete., to enable a local shop to make the repairs: 

II. 

In the earlier stages of the work there was a very 
considerable amount of time consumed in getting all 
the pontoons into line so that moulds could be made 
and the ship lined up for receiving new material; 

Wane 
There was delay caused by inability to secure ma- 
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terial, no stock being carried in Portland, and then 
after various troubles, and some material had arrived, 
the oil tank at Portsmouth burned and destroyed the 
railway track leading to the Dry Dock, and for elev- 
en days no material could be had; 

Ine 

Delay was caused by a period of exceedingly hot 
weather, and on such work as this, men could not he 
prevailed upon to work. This cause alone consumed 
at least iour or tige days. 

V. 

On account of the desire of the contractor to hurry 
the work along, he worked on several rainy days but 
accomplished nothing. Of course full dockage was 
charged for work so done and the results so far as 
progress was concerned amounted to nothing: there 
was probably a loss of four days in this regard: 

NTE 

The Elder was put so far into the dock that sie 
did not use the two outside pontoons. This put the 
damaged part in a very bad place, being over the 
space between two of the pontoons; this location oc- 
casioned loss of time and expense, also made work 
slow and difficult; 

VII. 

The ship being in this position, two of the dock 
pontoons could be used and were so used, and so far 
as your petitioners know and are advised, no business 
was lost to the dock, the various vessels requiring 
docking being handled on the two pontoons mention- 


ed; 
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A very considerable time was lost by the contract- 
or on account of strikes and labor troubles; 

1X. 

It is the usual custom of all docks, so far as your 
petitioners are advised and helieve, to make a con- 
siderable reduction for a long contract and especially 
for wrecked vessels; 

ON 

The extra charges we also think should not be made 
against us under the circumstances. 

In view of the foregoing, we respectfully ask a re- 
duction in the amount of the bill rendered against the 
Geo. W. Elder and owners, and suggest that for the 
services performed a charge of not to exceed $6,000.00 
would not only afford you a good revenue but would 
in some degree compensate us for the various losses 
above mentioned, bearing in mind that at no time did 
we use more than three-fifths of the dock and that 
your Board had the use of the other two-fifths. 

Dated at Portland, Oregon, this 15th day of Octo- 
ber, 1906. 

Respectfully submitted, 
fee So EAM SHIP GEO. W. ELDER AND 


OWNERS: 
By Chas, ©. 1)0e: 


ELPBELLANTS EXHIBIT B, 
A. W. Person, 


Comin. 
Polede May 2, 1911. 
A. M. CANNON, 


Clerk Wes) Wisthct Count: 
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[Claimant’s Exhibit A, (1).] 

KNOW ALL MEN 5) Sse. 
That I, Archibald P. Macfarlane, Special Agent of 
The London Salvage Association, acting for the un- 
derwriters of the steamer George W. Elder, party of 
the first part, for and in consideration of the sum of 
ten thousand four hundred dollars ($10,400.00) to 
me in hand paid by J7 3 Peterson, party of the cec_ 
ond part, (receipt whereof is hereby acknowledged, ) 
do by these presents grant, bargain, sell and convey 
unto said party of the second part, his executors, ad- 
ministrators and assigns, all the following described 
personal property, to-wit: 

The steamer GEORGE W. ELDER, as she now 
lies on the rocks in the Columbia River, at or near 
Goble, in the State of Oregon, together with all the 
machinery and equipment and other personal prop- 
erty belonging or appertaining unto said steamer and 
now in or about the same; and also all the machinery 
and equipment of said steamer now in my posses- 
sion and within the City of Portland, Oregon. 

TO HAVE AND TO HOLD the same unto said 
party of the second part, his executors, administrat- 
ors and assigns forever. 

And I do hereby covenant for myself and said As- 
sociation, to and with said party of the second part, 
his executors, administrators and assigns, to war- 
rant and defend the title to said property unto said 
party of the second part, his executors, administrat- 
ors and assigns, against the claims of all persons law- 


fully claiming or to claim the same by, through or 
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under me or the said association or the said under- 
writers; and that | have due authority to make this 
sale and conveyance. 

It is understood, however, that this conveyance 
does not cover or include any of the stores of said 
steamer, or any of the equipment thereof which has 
heretofore been sold, nor any cofferdams or other 
salvage gear or appliances whatsoever. 

In Witness Whereof, I have hereunto set my hand 
and seal this 19th day of June, 1905. 

fed. | men CH. P2SWATCEPARLANIK. 

‘Executed in the presence of: 
ie CoManders, 
Eleunry fewitt, |r. 
Salk OF OREGON, 

County of Multnomah—ss. 

This certifies that on this 19th day of June, 1905, 
hbetore me the undersigned, a Notary Public in and 
for said State and County, personally appeared be- 
fore me, the above named Archibald P. Macfarlane, 
Special Agent of the London Salvage Association, 
known to me to be the identical person described in 
and who executed the foregoing instrument, and ac- 
knowledge to me that he executed the same. 

Witness my hand and Notarial Seal, at Portland, 
Oregon, the day and year in this certificate first 
above written. 

[ Notarial Seal. ] J. CSP EANDIERS, 

Notary Public in and for the State of Oregon. 

CVslOm HOUSE, PORTLAND, OREGON. 


Collector's Office, June 26, 1909. 
I certify this to be a true copy from the original 
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Bill of Sale now on record in this office 
H. HM. MONTGOMERY, 
Deputy Collector. 
CLATMMAUN T SoHE eae 
A. Wo Person, 
Comr. 
Filed May 2, 1911. 
A, M CANNGR, 
Clerk U.S. District Comm 
[Claimant’s Exhibit 2. ]} 
Mondasy May Zist, 1906. 

Stm. McCracken on Dock to-day, working on Foot 
«Butterfly valves. 

Tuesday, May 22nd, 1906. 

Undocked Stm. McCracken at noon today. Rig- 
gine dock ior Stim. Robarts this, Ps si 

Wednesday, May 23rd, 1906. 

Docked Stmr. Robarts at 9 A. M. Rigging dock 

for Sch. “W. B. Ganis deste Ge WV ieldere 
Thursday, May 24th, 1906. 

Undocked Stmr. “Robarte gar 9 Al yi todan ge che 
W. F. Ganns at dock ready to dock in the morn- 
ing. 

Friday, May 25th, 1906. 

Docked Sch, “W. FaiGanns “at 10° 22a Mi=stoday. 
Steamer Geo. W. Eldemearmved at Weceeaien 
M. 

Saturday, May 26th, 1906. 

Rigging Dock for Steamer G. W. Elder, put up ex- 
tra Bilge Blocks to be filled in by Driver. Undocked 
ech. “W. EF. Ganns  amiees My 
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Sank Ponteons at 7 A. M. this morning for “Elder”. 
lelder hauled into dock at 10 A. M. Worked all day 
trying to get vessel upright, succeeded in doing so 
at¢ P.M. Put vessel on Reel Blocks at 6 P. M. and 
held her all night. 

Monday, May 28th, 1906. 
iecwed) stint. Geo. VW. Elder at 3:30 A. M. this 


morning, finished blocking up vessel at 5 P. M. Put 
on extra watchman and engineer to keep steam at 
Power House as orders. 

ditesdiy, May 29) 1906) 

Ieeping Steam at Power House. Put watehman at 
each end of Pontoons to keep people off. 

Wednesday, May 30, 1906. 

Stinr. G. W. Elder on Dock today. No work he- 
ing done on repairs on account Holiday Decoration 
Dav. Dock eniplovees on duty keeping up steam and 
{umminge pontoons. Watchmen on duty. 

Thursday, May 31, 1906. 

Stmr. Geo, W. Elder on dock today. Men employ- 
ed removing broken plates. Dock employees keeping 
steam on Power House Boilers and Tumming Pon- 
toons. 

Priday, lune ist, 1906. 

stir. Gee. W. Elder on Dock. Men employed 
taking off broken plates and removing cement. Dock 
employees keeping steam and trimming pontoons. 
People from Moran Bros., Seattle, here today looking 


over work on Stmr. Elder. 
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Saturday, jime 2, UG: 

Stmr. G. W. Elder on Dock. Steam at Power 
House and Pontoons kept in trim. Men employed by 
Elder taking off plates and removing cement and oth- 
er material used in floating Stmr. G. W. Elder. 

Sunday, June 3, 1906. 

Stmr. G. W. Elder on Dock—men employed re- 
moving cement, concrete and other material used in 
wrecking vessel Steam kept up and pontoons trim- 
med. 

Tuesday, June 5, 1906. 

Stmr. G. W. Elder on Dock. Men employed same 
as yesterday. Steam kept up and pontoons trim- 
med. 

Wednesday, June 6, 1906. 

Stmr. G. W. Elder on dock. Everything going on 
same as yesterday. 

Thursday. [ume 79106; 

Stmr. G. W. Elder on Dock. All work going on 
same as Wednesday, June Oth. 

Friday, June 8, 1906. 

Stmr. Geo. W. Elder on Dock. All work going 
along same as yesterday. 

Saturdays mies OO, 

Stmr. Geo. W. Elder on Dock. Everything same 
as yesterday. Men removing cement, etc. Steam 
kept up and pontoons kept in trim. 

Suiiday wie) 906: 

Stmr. Geo. W. Elder on Dock. No work being 

done on her. Steam kept up at Power House and 


watchman on duty. 
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Monday, June 11, 1906. 

Stmr. Geo. W. Elder on Dock. Men at work re- 
moving cargo, etc. Steam at Power House and pon- 
toons attended to. 

Tuesday, June 12, 1906. 

Stmr. Geo. W. Elder on dock. Men at work re- 
moving cargo, old bulkheads, etc. Steam at Power 
House and pontoons attended to. 

Stmr. J. McCracken brought down to Dock, one 
case of 200 electric lights, 100 Ibs. white lead, [ive 
Sais, Linseed oil for Dry Dock. 

Wednesday, June 13, 1906. 

Stmr. G. W. Elder on dock. Men employed clear- 
ing out cargo and old gear. Steam at power house 
and pontoons attended to. Dacked Stmr. Winona at 
meeoland undocked at 3 P. M. 

Thursday, June 14, 1906. 

Stmr. G. W. Elder on Dock. Steam at power 

house and pontoons attended to. 
Friday, June 15, 1906. 

Stmr. G. W. Elder on Dock. Men at work clear- 
ing out old wrecking gear and cargo. Steam at Pow- 
er House and pontoons attended to. 

saturday, June 16, 1906. 

stir. G. W. Elder on Dock. Men at@vork remov- 
Ing ccrgo. Steam at power house and pontoons at- 
tended to. 


FQ 


Sunday, June 17, 1906. 
Stmr. G. W. Elder on Dock. No work being done 
on her today. Furnished power for P. R. Co. today. 
Watchmen on duty and pontoons attended to. 
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Monday, June 18, 1906. 

Stmr. Geo. W. Elder on Dock. Men employed re- 
moving cargo, etc. Steam at power house and pon- 
toons attended to. 

Tuesday, June 18, 1906. 

Stmr. Geo. W. Elder on Dock. Men employed re- 
moving cargo, etc. Steam at Power House and pon- 
toons attended to. 

Wednesday, June 20, 1906. 

Stir. Geo. W. Elderonedock. Steant-atspower 
house and pontoons attended to. Portland Stecl 
Shipbuilding Co. started to make repairs on Stmr. 
Geo. W. Elder today at one P. M. 

Thursday, June 21, 1906. 

Stmr. Geo. W. Elder on Dock. Men employed at 
repairs and cleaning ship inside. Steam at power 
house and pontoons attended to. Capt. Birmingham 
and Edwards inspected Stmr. G. W. Elder this fore- 
noon. 

Friday, June 22, 1906. 

stmr. G. W. Elder on dock Men at work cnere 
pairs and cleanings slhipsimside,, Steam at Veower 
House and pontoons attended to. 

Saturdays) uimres2o, 1906. 

Stmr. Geo. W. Elder on dock. Men at work mak- 
ing repairs and cleaning ship inside. Steant at pow- 
er house and pontoons attended to. 

Sunday, June 24, 1906. 
Stmr. Geo. W. Elder on dock. No work done on 


her today. Steam at power house furnishing power 
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foot. Co. Waiteliuen on duty and pontoons at- 
tended to. 
Monday, June 25, 1906. 

Stmr. Geo. W. Elder on dock. Men at work on 
repairs and cleaning ship inside. Steam at power 
house. Dock employees trimming ballast on No. 1 
pontoon. Furnishing power this afternoon to P. 
Ry. Co. 

Tuesday, June 26, 1906. 

Sim. G.aW. lider on dock. Mew at work on re- 
pairs and cleaning ship. Steam at power house. Por 
toons attended to. Trimming ballast on No. 1. Fur- 
nished power to P. R. Co. this afternoon. 

Wednesday, June 27, 1900. 

Stmr. G. W. Elder on Dock. Work going on, ev- 
erything same as yesterday. Furnished power to P. 
R. Co. this afternoon. 

Thursday, June 28, 1906. 

Stmr. Geo. W. Elder on Dock. Repair work and 
cleaning progressing favorably. Adjusting keel 
blocks and trimming ballast on No. 2 and 3 pontoons. 
Steam at power house and pontoons attended to. 
Furnished power to P. Ry. Co. this afternoon. Stmr. 
Gazelle delivered three oil tanks for use at Dry 
Dock. 

Pda. June 291006; 

Stmr. G. \W. Elder on dock. Men at work repairing 
and cleaning, steam at power house, trimming bal- 
last on No. 2 and 3 pontoons. Furnished power to P. 


Ry. Co. this afternoon. 
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Saturday, June 30, 1906. 

Stmr. G. W. Elder on dock, repair work going on, 
steam at power house. Furnished power to P. Ry. 
Co. this afternoon. 

Sunday, July 1, 1906. 

Stmr. G. W. Elder on dock. No work being done 
today. Furnished power to P. Ry. Co. this afternoon. 
Watchmen on duty. 

Monday, July 2, 1906. 

Stmr. G: W. Elder onedock, Steam) “ates Pow en 
House. Furnished Power to P. Ry. Co. this after- 
noon. 

Tuesday, July 3, 1906. 

Stmr. G. W. Elder on Dock, undergoing repairs. 
Steam at power house. Pontoons attended to. Fur- 
nished power to P. Ry. Co. 

Wednesday, July 4, 1906. 

Stmr. G. W. Elder on dock. No work being done 

today. Furnished power to P. Ry. Co. today. 
Thursday, [alvea 1 706. 

Stmr. G. W. Elder on Dock—men at work on re- 

pairs—steam at power house. 
Friday, July 6, 1906. 

Stmr. G. W. Elder on dock. Repairs going ahead. 

Steam at power house and pontoons attended to. 
Saturday, July. 7, 1906. 

Stmr. Geo. W. Elder on dock—repairs going ahead. 

Steam at power house. 
Sunday July 8, 1906. 
Stmr. G. W. Elder on dock. No work being done 


today on repairs—watchmen on duty—trimming 
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pontoons today to straighten up Stmr. G. W. EI- 
aer. 
Monday, July 9, 1906. 

Stmr. G. W. Elder on dock. Repairs going ahead. 
Steam at power house. Vrimming ballast on No. 1 
pontoon to straighten up stir. Elder. 

Titesday. tly TOs IoOr 

Stmr. Geo. W. Elder on dock. Repairs going ahead 
om! Steam at Power House. Received car of 
fuel oi] for use of dry dock today. 

Wednesday, July 11, 1906. 

Stmr. G. W. Elder on dock. Repairs going ahead. 
Steam at Power House. Trimming ballast on No. 1 
pontoon to straighten Stmr. Elder. 

irarsday,, july 12 7196G: 


Stmr. G. W. Elder on Dock. Repairs going ahead. 
Steam at power house—connected steam pump to 
pontoon No. 1 to get water out of upper end to get 
keel of Elder in line. 

ieriday, jmly 13, 1906; 

Stmr. G. W. Elder on dock. Repairs going ahead. 
Steam at power house. Still pumping out of No. 1 
pontoon. 

Saturday, July 14, 1906. 

Stmr. G. \W. Elder on dock. Repairs going ahead. 
Steam at power house. Pumping water out of No. 1! 
pontoon to Fair up Stmr. Elder. 

Sunday, July 15) 1906: 

Stmr. G. W. Elder on dock. No work being done 

on her repairs today. Steam at Power House. Fur- 
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nished power to P. Ry. Co. today. Watchmen on 
duty. 
Monday, July 16, 1906. 

Stmr. G. W. Elder on dock. Repairs going ahead. 
Steam at power house and pontoons attended to. Fur- 
nishing power to P. Ry. Co. this afternoon. 

Tuesday, July 17, 1906. 

Stmr. G. W. Elder on dock. Work on repairs going 
ahead. Steam at power house. Pumping water from 
No. 1 pontoon to turn Stmr. Elder. Furnishing pow- 
er to P. Ry. Co. every afternoon. 

Wednesday, July 18, 1906. 

Stmr. G. W. Elder on dock—repairs going ahead. 
Steam at Power house. Still pumping No. | to keep 
vessel in trim. President Pease visited dry dock this 
afternoon to inquire into condition of pontoons in re- 
gard to pumping. 

Thursday, July 19, 1906. 

Stmr. G. W. Elder on Dock. Repairs going ahead. 
Steam at power house. Still pumping water out of 
pontoon No. 1 to keep in trim. Furnished power to 
P, Ry. Co, this aiterncon: 

Friday, July 20, 1906. 

Stmr. Geo. W. Elder on dock—repairs going ahead. 
Steam at power house. Still pumping No. | pontoon 
to keep in trim. Ordered siphon pump from Crane & 
Co. to take place of steam pump. 

Saturdays Jaly 21, 1906, 
repairs going ahead. 


Stmr. Geo. \V. Elder on Dock 
Steam at Power House—furnished power to P. Ry. 


Ce. this afternoon. Dispensed with service of extra 
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Ingineer, Geo. Epps tonight. Installed siphon in No. 
1 Pontoon connected with hose and found it worked 
alright. 

Suncare, |rilye22, 1906; 

No work on Stimr. Geo. W. Elder today. Steam at 
Power House. I*urnished power to P. Ry. Co. today. 
Watchmen on duty. 

Mone, July 23, 1006: 

Stmr. Geo. W. Elder on dock—repairs going ahead. 
Steam at power house. Furnisited power to P. Ky. 
Co. this afternoon. 

Tuesday, July 24, 1906. 

Stmr. Geo. W. Elder on dock. Repairs going 
ahead. Steam at power house. Furnished power to 
P Ry. Co. this afternoon. 

Wednesday, July 25, 1906. 

Stmr. Geo. W. Elder on dock. Repairs going ahead. 

Steain, etc., same as yesterday. 
Dinrsday, July 26, 1906. 

Stmr. G. W. Elder on Dock. Repairs going ahead. 
Furnished power to P. Ry. Co. this afternoon. Dock- 
ed Barg “Bonanza” this afternoon at 3 P. M. 

Kmday, July 27, 1906. 

Stmr. Geo. W. Elder on dock. Repairs going ahead. 
Steam at Power House. Furnished power to P. Ry. 
Co. Undocked Barge “Bonanza” at 5 P. M. 

Saturday, July 28, 1906. 

Stmr. Geo. W. Elder on Dock. Repairs going 

ahead. Everything same as yesterday. 
Stmday, (uly 2971906: 
No work on Stmr. G. W. Elder today. Steam at 
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power house furnished power to Portland Ry. Co. 
today. Watchmen on duty. 
Monday, July 30, 1906. 

Stmr. G. W. Elder on dock. Repairs going ahead. 
Steam at power house furnished power to P. Ry. Co. 
this afternoon. 

Tuesday, July 31, 1906. 

Stmr. G. W. Elder on dock. Repair work going 

ahead. Steam, etc., same as yesterday. 
Wednesday, Aug. Ist, 1906, 

Stmr. G. W. Elder on dock. Repairs going ahead. 

Steam, etc., same as yesterday. 
Tinursdaya rie. 2.01906: 

Stmr. G. W. Elder on dock. Repans come aliead. 
Steam at power house furnished power to P. Ry. Co. 
this afternoon. 

Friday, Atige 3) 1900p: 

Stmr. G. W. Elder on dock. Repairs goimg aliead. 

Steam, €tc., samie as yesterday. 
Saturday. igen 1 00: 

Stmr. G. W, Elder on dockmeRepaims. Steampcrce. 
same as yesterday. 

Sunday, Ateqo. 1/06, 

No work on Stmr. G. W. Elder today. Steam at 
power house furnished power to P. Ry. Co. today. 
Watchmen on duty. 

Monday, Aug. 6, 1906. 

Stinr. G. W. Elder on dock. Repairs going aliexd. 

Steam at Power House furnished power to P. Ry. Co. 


this afternoon. 
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Tuesday, Aug. 7, 1900. 

Stmr. G. W. Elder on Dock. Repairs going ahead. 
Rigging dock for Pilot Schooner today. Steam at 
Power House. Furnished power to P. Ry. Co. this 
afternoon. 

Wednesday, Aug. 8, 1906. 

Stmr. Geo. W. Elder on Dock. Repairs going 
ahead. New piece of keel and stem arrived today and 
were put in place. Docked Pilot Sch. “Joseph Pul 
itzer’ at 1 P. M. today. Steam at power house frr- 
nished power to P. Ry. Co. this afternoon. 

Thursday, Aug. 9, 1906. 

Stmr. G. W. Elder on dock—repairs going ahead. 
imdecked Pilot Sch. “Joseph Pulitzer” at 1 P.M. 
Furnished power to P. Ry. Co. this afternoon. 

Friday. Aug. 10, 1906. 

Stmr. G. W. Elder on dock. Repairs going ahead. 
Pilot Sch. Joseph Pulitzer at wharf. Steam at power 
house furnished power to P. Ry. Co. 

Saturday, Aug. 11, 1906. 

Rigged dock and docked Fourmaster Schooner Ad- 
miral 605 tons at 3 P. M. today. Steam at Power 
House furnished power to P. Ry. Co. this afternoon. 
Stmr. G. W. Elder on Dock. Repairs going ahead 
Employed extra engineer today. 

Siiday, Aue, 12, 1906: 

Stmr. G. W. Elder on Dock—no work being done 
today on her. Gang of Calkers at work on Sch. Ad- 
miral allday. Steam at power house furnished power 
foe ky. Co. today. Watchmen on duty. Received 
tank of fuel oil today containing 244 BBils. 
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Monday, August 13, 1906. 

Stmr. G. W. Elder and Sch. “Admiral” on Dock to- 
day—both at work on repairs and painting. Steam at 
power house furnished power to P. Ry. Co. this P. M. 

Tuesday, Aug. 14, 1906. 

Stmr. Elder and Sch. Admiral on Dock. Both un- 
dergoing repairs. Steam at Power House furnished 
steam to P. Ry. Co. this Pa: 

Wednesday, Aug. 15, 1906. 

Stmr. G. W. Elder on dock undergoing repairs. 
Sch. “Admiral” on dock, calking, painting and put- 
ting new shoe on the whole length of Keel. Steam at 
power house furnished power to P. Ry. Co. this P. 
M. 

Thursday, Aug. 16, 1906. 

Stmr. G. W. Elder on Dock. Repairs going ahead. 
Undocked Sch. “Admiral “ar 3h \istoday. Sieamat 
power house furnished power to P. Ry. Co. this P. 
MM. 

Friday, Aug. 17, 1906. 

Stmr. G. W. Elder on Dock—repairs going ahead. 
Docked tug boat “Wallula” at 1 P. M. today. Steam 
at power house furnished power to P. Ry. Co. this 
Peak 

Saturday, (tie sls Ue: 

Stmr. G. W. Elder on Dock. Repairs going ahead. 
Tug Boat Wallula on dock being cleaned and painted. 
Steam at power house furnished power to P. Ry. Co 
this P. M. Received orders from President Pease to go 


to Astoria to survey Manzanita. 
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Sunday, Aug. 19, 1906. 

Stmr. G. W. Elder and tug boat Wallula on dock. 
No work being done on either. Steam at power house 
furnished power to P. Ry. Co. today. Watchmen on 
duty. H. MeIntyre, shipwright and self went down 
to Astoria last night and proceeded to Tongue Point 


Buoy Depot to survey Wm. Manzanita—finished up 
in the afternoon and arrived back in Portland to- 
night. 

Monday, Aug. 20, 1906. 

Stmr. G. W. Elder on Dock—repairs going ahead. 
Undocked tug boat “Wallula” at 10 A. M. today. 
Steam at Power House furnished power to P. Ry. Co. 
tis P. M. 


Tuesday, Aug. 21, 1906. 

Stmr. G. W. Elder on Dock. Repairs going ahead. 
Filling foot valves on pontoons No. 4and 5. Steam at 
power house furnished power to P. Ry. Co. this P. 
NM. 

Wednesday, Aue. 22, 1906. 

Stmr. G. W. Elder on Dock—repairs going ahead. 
Steam at power house furnished power to P. Ry. Co. 
this P. M. Steam “Sch. Jim Butler” booked for dock 
tomorrow. 

Thursday Aug. 23, 1906, 

Stmr. G. W. Elder on dock. Repairs going ahead. 
Rigged dock for steam Sch. Jim Butler this A. M. 
Steam at power house furnished power to P. Ry. Co. 
items. Docked Stmr. Sch. “jim Butler” at 3 P. 
M. today. 
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Friday, August 24, 1906. 

Stmr. G. W. Elder on Dock—repairs going ahead. 
Steam Sch. Jim Butler on Deek, beine pamted and 
propeller put on shaft. Steam at power house fur- 
nished power to P. Ry. Costing, P) Mos Undecked 
Steam Sch. Jim Butler at 3:3008P. Me today.” Mileter 
set back to zero today at 6:20 P. M- 

Satuidayer ic. 25, 1006: 

Stmr. G. W. Elder on Dock—work on repairs go- 
ing ahead. Meter reading 004. Furnished power to 
P. Ry. Co. Absent frem Dock today R. Mel. 

Sunday, Aug. 26, 1906. 

Stmr. G. W. Elder on Dock—no work being done. 
Furnished power to P. Ry. Co. Meter reading 0026. 
Watchmen on duty. Absent from Dock, R. Mcl. 

Monday, Aug. 27, 1906. 

Stmr. G. W. Elder on Dock. Repairs going ahead. 
Furnished power to P. Ry. Co. Meter reading 
0081. 

Tuesday, Aug. 28, 1906. 

Stmr. G. W. Elder on Dock. Repairs going ahead. 
Furnished power to P. Ry. Co. Meter reading 
00105. 

Wednesday, Aug. 29, 1906. 

Stmr. G. W. Elder on Dock. Repairs going ahead. 
Furnished power to P. Ry. Co. Meter reading 
00128. 

Thursday, Aug. 30, 1906. 

Stmr. G. W. Elder on Dock. Repairs going ahead. 
Furnished power to P. Ry. Co. Meter reading 
00152. 
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Stmr. G. W. Islder on Dock. Repairs going ahead. 
Furnished power to IT. Ry. Co. Meter reading 
OO178. 

Saturday, sep. ll; 1906; 

Stmr. G. W. Elder on Dock. Work going ahead. 
Furnished power to P. Ry. Co. Meter reading 
00201. 

Sunday, Sept. 2, 1906. 

Stmr. G. W. Elder on Dock. No work being done 
today on her. Furnished power to P. Ry. Co. Meter 
reading 00228. Watchmen on duty. 

Monday, Sept. 3, 1906. 

No work on Stmr. G. W. Elder today—Legal Hol- 
iday. Furnished power to P. Ry. Co. Meter reading 
Zo. 

Tuesday, Sept. 4, 1906. 

Stmr. G. W. Elder on Dock. Repairs going ahead. 
Rigged dock and docked Stmr. Manzanita today at 
noon. Furnished power to P. Ry. Co. from 5 A. M. 
to midnight. Meter reading 350. 

Wednesday, Sept. 5, 1906. 

Stmr. G. W. Elder and Manzanita on dock, both un- 
dergoing repairs. Furnished power to P. Ry. Co. 
from 5 A. Moto midnight. Meter reading 510. 

Uiiursday, Sept. 6, 1906: 

Sim. Geow W. Elder’ and “Manzanita on Dock, 
both undergoing repairs. Furnished power to P. Ry. 
Co. Meter reading 648. Ordered one drum _ coal 
oil. 
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Friday, Sept. 7, 1906. 

Stmr. Geo. W. Elder on dock. Repairs going ahead. 
Furnished power to P. Ry. Co. today. Meter reading 
786. Undocked Stmr. Manzanita at 9:30 A. M. 

Saturday, Sept. 8, 1906. 

Stmr. G. W. Elder on Dock. Repairs going ahead. 
Docked Stmr. “Alliance™ at 150° Pi) i tnameiied 
power to PP. RyeeCositins Po Meter dine 
960. 

Suliday woepr. 2, 1906: 

Stmr. G. W. Elder on dock—no work being done. 
Undocked Stmr, “Alliance” at 10:40 A. M. Furnish- 
ed power to P. Ry. Co. today. Meter reading 984. 
Watchmen on duty. 

Monday, Sept. 19, 1906. 

stinr, G. W. Elder oinndock. “Nepairs coime aljead. 
Furnished power to P. Ry. Co. this P. M. Meter 
reading 1036. Dkt. “Amaranth” booked for dock by 
telephone from Astoria. Started to move spud gtides 
to separate pontoons 4+ and 5 to accommodate Ama- 
ranth. 

Tuesday, Sept. 11, 1906. 

Stmr. Geo. W. Elder on dock. Repairs going ahead. 
Furnished power to P. Ry Comins IP. Mo Meterrent 
ing 1051. Rigging dock and moving pontoons for 
Bkt. “Amaranth.” 

Wednesday, Sept. 12, 1906. 

Stmr. Geo. W. Elder on Dock. Repairs going 
ahead. Finished moving and securing pontoons for 
Bkt. “Amaranth” at 6 PMS surnishedguanc tome: 
Ryeco. this P. Me Mieterinerdime O23 
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Thtirsday, Sept. 13, 1906: 

Stmr. G. W. Elder on Dock. Repairs going ahead. 
Docked kt. “Amaranth” at 10:30 A. M. Furnished 
powerto FP. Ry. Ca. this P. My Meter reading 
POS9. 

Friday, Sept. 14, 1906. 

emir. Geo. We Elder and Bki. “Amaranth on 
dock, both working on repairs and painting. Fur- 
Histied power to P. Ry. Co. this PoM. Meter reading 
DLO: 

Satmidagy, cept. 15, 1906, 

Stmr. Geo. W. Elder on dock—repairs going ahead. 
Bidocked Bt “Amaranth undocked at 9:30 A. M1. 
foday. Furnished power to P. Ry. Co. this P. M. 
Meier reading 8 A. M. 1126. 

Sunday, Sept. 16, 1906. 

Stmr. Geo. W. [elder on dock. No work being done 
fodage Euraished power to P. Ry. Co. today. Meter 
reading 1142. Watchmen on duty. 

Mouday, sept. 17, 1906: 

Stmr. G. W. Elder finished repairs on outside at 6 
P. M. today ready to float in the morning. Furnish- 
impo wertoeew sy. Co. this P. M. Meter reading 
1190, 

fiemesday, Sept. 18, 1906, 

idocked Stmr. G. W. Elder at 9:30 A. M. Every- 
thing O. K. Started to work trimming pontoons 
with the ballast on dock, also fixing keel and bilge 
blocks damaged to H. Elder. Pump No. 6 out of 
order—now investigating the trouble. Stmr. G. W. 
Elder was on the dock 113 running days. 94 working 
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days. Furnished power to “PRy. Com thicek he 
Meter reading 1209. 
Wednesday, Sept. 19, 1906. 

Nothing on dock. Men employed on ballast and 
blocks. Moved pontoons 4 and 5 back to place. Found 
the cause of pump No. 6 not working yesterday to be 
from outlet being choked with small drift wood. 
Furnished power to P. Ry. Co. this P. M. Meter 
reading 1226. 

Thursday ,sepr. 20, 1906: 

Nothing on dock. Pontoons Nos. 4 and 5 in place 
and guide blocks bolted down. Men employed on bal- 
last, blocks, etc. Furnished power to P. Ry. Co. this P. 
M. Meter reading 1238. 

Memo. from Log Book of Port of Portland Dry 
Dock. 

CLAIMANT'S EXHIBIT 2, 
A. W. Person, 
Comr. 
Filediviay 2) 191M 
A. M. CANNON, 
Clerk U. S. District Court: 
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[Claimant’s Exhibit 3.] 
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CLAIN ANTS EXHIBIT 3, 
A. W. Person, 
Comr. 
Memo. from Time Book of Supt. of Dock. 
Filed May 2, 1911. 
AY MM. CANNON, 
Clerk 3: DistrictsConrt, 


[Claimant’s Exhibit 4.] 
SIeclPICA TIONS 
Peete eAInRS TO HULLS. S. “G, WwW 
EER 
Wits SPECIFICATION includes all wood and iron 
work that is to be removed, replaced by new, or 
faired and returned from keel to top angle of 
bulwark plating and from stem to stern; all 
cleaning, painting and cementing on interior of 
hull, from keel to main deck and fore and aft; in 
detail as follows: 
POR Sipe 
The following shell plates to be removed and re- 
placed by new: 
Sitke wellates Nos, 1, 2, 7, 8, 9, counting irom 
Swell. 
eitake B. Plates Nos. 1, 7, 8, 9, 10, counting irom 
stem. 
Strake C. Plates Nos. 4, 6, 9, counting from stem. 
Strake D. Plates Nos. 6, 7, 8, counting from stem. 
Sirake E. Plates Nos. 6, 7, counting from stem. 
Strake F. Plate No. 8, counting from stem. 
The following shell plates to be removed, faired 
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and returned, 1f practicable; if not, to be replaced by 
new: 
Strake C. Plates Nos. 4, 6, 9, counting from stem. 

Strake D, Plate No. 9, counting from stem. 

The 6th plate from stem in Strake F. to be rein- 
forced on inside, where same is slightly cracked, by 
a plate strap running full width of plate and of same 
weight as Butt straps. 

The Butts of platessNos. 5, 6, 7, 5.10 f. andeee. 
Strakes to be entirely reriveted and outside but straps 
fitted to same, if considered necessary by owners’ rep- 
resentative. 

All butts or landings in shell plating that show 
signs of leakage, to be gone over, recaulked where 
necessary, fitted with smooth-on where open and 
should any loose or started rivets be found, same are 
to be backed out and replaced by new. 

STARBOARD Sir. 

The following shell plates to be removed and re- 
placed hy ier ; 

Strake A. Plates Nes: 177,38, 9, countine irom 
stem. 

Strake B. Plates Nos. 1, 4, 5, 7, 8, counting from 
stem. 

Strake C. Plates Noss, 7, 6, 9, countimemeiian: 
stem. 

Sirake D. Plates Nosss96, 7,8, 9) (Ogee mmine: 
from stem. 

Strake E. Plates Nos: 7, S, 9; counting fromestein. 

Strake F. Plates Nos. 7, 8, 9, counting from stem. 

Strake G. Plate No. 8, counting from stem. 


vs. The Port of Portland 247 


Strake Hl. PlatewNo. 7, counting from stem. 

The following shell plates to be removed, faired and 
returned, if practicable; if not, to be replaced by 
new: 

Strake A. Plate No. 4, counting from stem. 

Strake B. Plates Nos. 3, 6, 9, counting from stem. 

Srake C. Plates Nos. 4, 6, counting from steim. 

Strake FE. Plates Nos. 5, 6, counting from stem. 

Siaice Vo Wlaies Nos. 2, 3, +, 10, counting from 
Stem. 

mide wreisiaves Nos, 2, 3, 4, 5,6, 7, 9, counting 
from. stem. 

eirare la. Plates Nos. 3, 4, 5, 6, 8, counting from 
stem. 

Strake I. Plates Nos. 3, 4, 5, 6, counting from stem. 
Sheer Strake Plates Nos. 2, 3, 4, 5, 6, counting from 
Ste. 

BiG Ee Wakes: 

To be removed in way of damage on both sides and 
replaced by new in same manner as before, the port 
keel to have three new plates in bottom part and three 
in top; the starboard keel to have five new plates in 
bottom part and five in top, after said keels are in 
place and riveted and caulked, the interior is to be run 
full of pitch and holes made for this purpose to be 
neatly plugged by screw plugs. 

CHOTERIDS. 

Starboard side; three lengths, counting from for- 
ward side port, aft, to be removed, faired and return- 
Camepints or all other lengths to be gone over and 
refastened where necessary, also on port side. 
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MAIN KERIE 

The damaged part of keel to be cut out from break 
to next scarph forward of damaged and renewed with 
steel bar of same dimensions as old; 

NOTE :—As the break in keel is within a few feet 
of an original scarph, it will be necessary to cut a 
new scarph in old part of keel aft of break. 

FOREFOOT AND U IRON. 

The damaged forefoot to be cut out from scarph 
to scarph and renewed with forged steel bar of same 
dimensions as old; the U iron shoe, which is in two 
parts, to be removed, the upper part to be faired and 
returned, the lower part to be renewed. 

RUDDER. 

To be lifted, printles to be trued and gudgecons 
rebused, rudder to be replaced and woodlock rerivited 
in place. 

BULWARKS. 

STARBOARD SIDES: The Ist bulwark plate aft 
of fore gangway to be removed and replaced by new, 
the stanchions in this vicinity to be faired back to 
place; the 4th plate to be removed and renewed by a 
plate about 18" longer than old plate, this to allow 
of fresh butts being cut on the next plates fore and 
aft, new butt straps to be fitted and liners at back of 
stanchions where necessary. the bulwarks and stan- 
chions in this vicinity and in other places where out 
of line, to be faired up to their original position. 

One cast-iron chock in after starboard quarter to 
be renewed and riveted in place. 

PORT SIDE: The bulwark plate in front of boil- 
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er room door to be faired back to place and the door 

to ash shoot port to be overhauled, fitted with new 

hinges and fastener and put in a workable condition. 
GANGWAY DOORS. 

All of the iron gangway doors in bulwarks to be 
overhauled, faired up and fitted with new hinges, fas- 
tenings and bolts where necessary to be made work- 
able, and put in first class condition through- 
out. 

(PeERaOR OF FM) EE: 


No. 1 Lower Hold. 


PORT SIDE: Twenty-two (22) floors, frames 
and reverse frames, counting forward from the 3rd 
floor forward of the cross bunker bulkhead, to be en- 
tirely cut out from the center line of vessel to points 
i vicinity of turn of bilge, said cuts to be located by 
the owners Representative and staggered in an ap- 
proved manner, the floors and frames that can be 
faired in a satisfactory manner to be so treated and 
returned, the remainder to be renewed with new ma- 
terial of same scantlings as the original; the butts in 
main frames, where the new material connects with 
the old, to be secured by approved angle bosom 
straps, said straps to extend at least 26” on each side 
Omit, the space of rivets in these straps to be 
about 4° centers; the butts in reverse bars to be se- 
cured with approved angle straps where same can be 
used, otherwise approved flat plate straps are to be 
used; the butts of all floors are to be secured with 
double butt straps of approved dimensions, the riv- 
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eting of these butts to be staggered and rivets pitch- 
ed as in usual practice. 

STARBOARD SIDE: Mhity-tive SG ap iiloors, 
frames and reverse frames, counting forward from 
the cross bunker bulkhead, to be entirely cut out and 
treated as on Port Side with the exception that about 
fourteen (14) of these main and reverse frames are 
to be entirely renewed trom keels om to maimedeck 
line, the remaining twenty-one (21) floors and 
frames to be cut as directed by owners’ Representa- 
tive. 

KREELSO SS pS TRINGERS: 

The maim keelson, which is of the intercostal type, 
to be entirely cut out where same is damaged for a 
distance of about forty (40) feet, or to the nearest 
butt, as may be approved, plates in this keelson that 
can be faired in a satisfactory manner to be so treated 
and returned. the remainder to be renewed in same 
manner as before. 

The side keelsons, which are also of the intercostal 
type, to be treated in same manner as main keelson, 
for a distance of thirty-five (35) floor spaces from 
cross bunker bulkhead. 

The bilge stringers and side stringers on both port 
and starboard sides to be cut out for a distance of 
about thirty-five (35) floor spaces and renewed. 

The double angle strongbacks, which are located 
two on each side between the keelsons and stringers, 
to be cut out where same come in way of damage, the 
lengths that are good to be faired and returned, the 


remainder to be renewed. 
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IRON DICK STRINGERSPIOAT IC. 

The tween deck stringer plate on starboard side to 
be cut out together with angles and side plate in way 
of damage for a distance of about forty (40) feet and 
entirely renewed, also in way of after tween deck 
side port, for a distance of about fifteen (15) feet. 

BIE AD. 

The forward cross bunker bulkhead, together with 
its margin angles and stiffeners to be cut out and en- 
tirely renewed 11 same nianner as before, the stecl 
used in building this new bulkhead to be about three 
Ibs. heavier than the old metal originally was; new 
bulkhead to be absolutely watertight and to contain 
two watertight doors of same design as those now in 
place. 

TWEEN DECK BEAMS. 

Twelve under tween deck beams in way of damage 
fee cut out, taired back to their trie camber and 
returned to position, should any of these beams break 
jompeocess, of prove that if is not practical to fair 
same, or found to be too badly damaged, tlien said 
beams are to be renewed; and again should it be found 
practicable to fair any of said beams in place, same 
will be permitted; several of these beams that are 
broken in center, after being faired to position, are 
to be spliced with double fysh plates, said fysh plates 
to be of same weight as beams and to be about six 
feet in length staggered riveted in an approved man- 
ete, 

Mew ierH COA MING. 
No. 2 Tween Deck Hatch Coaming to be cut out 
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and the fore and aft parts entirely renewed, the re- 
mainder to be faired and returned. 
TIE PLATES, 

The fore and aft tie-plates on each side of tween 
deck beams, to be cut out in way of No, 2 ete, te- 
newed for a length of about twenty (20) feet, the re- 
mainder faired and returned. 

LOWER HOLD PILLARS. 

Ten Lower Hold Pillars located between foremast 
and after bulkhead to be cut out, repaired or renew- 
ed if necessary, and returned to position. 

ELEVATOR GUIDE STANCHIONS. 

The Elevator Guides located in No. 2’ freen deck 

hatch to be renioved, faired, repaired and returned 


to position. 
MAIN DECK BEAMS. 


Seven under main deck beams in way of damage 
to be treated in same manner as prescribed for the 
damages tween deck beams, one main deck beam that 
is broken in the arm to have new end forged on if pos- 
sible, if not same is to be renewed. 

TWEEN DECK PILLARS 

Three Tween Deck Pillars located in way of dam- 
age to be entirely renewed four others to be removed, 
repaired, faired and returned to position. 

TWEEN DECISSIDin POR 

The fore and aft side cargo ports on both sides of 
tween deck to be overhauled, refitted, faired and put 
in a first class workable condition, new hinge pins, 
hinges, dogs, fastenings and strongbacks fitted if 


necessary; new rubber joints to be put in if necessary 
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to make these ports perfectly watertight and sea- 
worthy. 
PORT leiGiiiises 

All port lights in and around tween decks, fore and 
aft, to be overhauled, fastenings and hinges renewed 
where necessary, new glasses put in where same are 
broken or cracked, and new rubber joints fitted where 
necessary to make said ports watertight. 

SG@rrER PIPES. 

The scupper pipes, main deck and tween deck, fore 
and aft, to be overhauled, renewed where cracked or 
broken, and rejoined where necessary. 

Mee y ATOR CAGES. 

To be cleaned, faired up and returned to position, 

any broken iron work around same to be renewed. 
HOLD LADDERS: 

eave eld Ladders located at fore part of No. 1 and 
No. 3 tween deck hatches to be removed, faired up 
and fitted with new rungs. 

SUR ETOLD BULKHEAD, 

The forward stokehold bulkhead to be repaired by 
the lower part of plates being cut off about three feet 
above floor right across vessel and new plate fitted 
and riveted in place. 

Geel STRONGBACKS. 

New wood strongbacks and hatch covers to be fit- 
ted to all main and tween deck hatches, the strong- 
backs to be well fitted and hatches to be of required 
thickness of pine or fir: edge bolted, neatly fitted and 
equipped with rings for lifting same. 
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TWEEN DECK PEANIGING, 

To be entirely removed from side to side, for the 
distance between the foremast and the after part of 
boiler casing, the sheathing of this deck to be entirely 
removed from stem to stern and the part of deck that 
has been removed and the hole of the sheathing fore 
and aft to be laid by new in same manner as before; 
the wood and cement stops in frame spaces betwecu 
ship’s sides and margin plate to be gone over, fore and 
att, renewed wlheremecessary and recemented, 

HOLDS, PEAR Se CRhOss BUN 

To be thoroughly cleaned, scraped and washed out 
in readiness to paint,, all rust and corrosion to be 
chipped from frames, floors, inner plating deck 
beams, bulkheads &ce.; all dirt and rubbish to be re- 
moved and all broken or started cement in limbers 
throughout ship's bottom to be chipped out and re- 
moved, the present bulkhead and wood work forming 
the cold storage room forward to be torn out and re- 
moved clear forward to collision bulkhead, the wood 
work and bulkheads forming the store rooms forward 
and aft in tween decks to be entirely removed, the 
sheathing of boiler and engine casings and water 
tanks to be entirely removed and tank and iron work 
scalded and cleaned in readiness to paint; the entire 
closed ceiling fore and aft including the ceiling in 
cross bunker to be removed, the cargo battens and 
sparring on ship’s side and bulkheads in both lower 
and upper holds to be entirely removed. 

NOTE.—AII of the above wood work that is re- 
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moved is to be cleared away from vessel at time of 
removal. 
NEW WOOD WORK. 

The new wood work throughout holds and cross 
bunker to consist as follows: 

Entire new closed ceiling fore and aft; this cetliag 
to be laid in same manner as before with material of 
same dimensions, ceiling to be fitted with the requi- 
site limber hatches between keelsons; the quality of 
pine or fir used to be approved by owners’ Repre- 
sentative, ceiling to be neatly fitted throughout and 
perfectly tight, so as to allow of no small cargo, such 
as coal or grain, to sift through into bilges, top of 
eciling where same finishes above turn of bilge to be 
properly fitted with stops and cemented. 

Entire sparring and eargo battens throughout 
lower holds and tween decks, and on bulkheads to 
be renewed with first quality spruce, dimensions of 
this sparring to be as before: sparring to be bolted 
and secured into position in same manner as that now 
in place. 

Engine room and boiler casings and water tanks 
to be eased in with spruce planking in same manner 
as before, all neatly fitted and securely fastened. 

The bulkheads and fittings of the fore and aft store 
room in tween decks, to be rebuilt and replaced with 
new material in same manner and design as those 
now in place, the bulkheads to be of spruce, of good 
quality and the fittings such as drawers, bins aie 
lockers to be of No. 1 Pine. 

The cold storage room forward is not to be rebult 
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under this contract. 
WATER Panis 

The fresh water tanks in holds to be thoroughly 
cleaned out, tested, made tight if leaking, and rece- 
ment washed in an approved manner. 

CEMENT. 

All cement in floor spaces of fore hold, cross bunk- 
er, and fore peak to be entirely chipped out to the 
bare iron and renewed to its original height with a 
mixture of equal parts of best Portland cement and 
good sharp sand. 

The cement in after-hold to be tested throughout 
and where found loose, cracked or damaged to be re- 
newed as above. 

All floors and frames under closed ceiling, fore and 
aft, to be scaled to the bare metal and cement washed 
with two coats of pure cement wash. 

PAINTING. 

“The entire interior of the shell plating from stem 
to stern and from main deck right down including all 
frames, beams, pillars, bulkheads, engine and _ boiler 
casing and tanks (not including engine and _ boiler 
rooms) to be coated with one coat of good oil paint in 
colors as desired, all of the new iron work to receive 
at least two coats of good oil paint in colors as de- 
sired. 

NOTE.—The water tanks before painting to be 
removed from their present position to be returned 
and securely fastened as before. 

CONDITIONS. 


Tt being the intention of these specifications 1o 
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cover all of the work necessary to put the hull of this 
vessel in a good and seaworthy condition, the con- 
tractor will therefore be called upon to observe not 
only the letter but the spirit of the contract, further 
this specification is intended to cover in detail all in- 
terior wood and iron work from main deck to keel, 
with the exception of any work contained in engine 
room, boiler room and shaft alley, and not including 
the renewal of main deck. 

The contractor will be called upon to cut away the 
part of main deck necessary to effect the repairs to 
beams, plating, etc.; also to remove any piping, ma- 
chinery or other matter that may be in the way, but 
not to return same. 

NOTE.—In removing pipes or machinery great 
care is to be taken not to damage same. 

Before any new plating, keel, or keelsons are put in 
place, the forward part of vessel is to be placed in 
true line with the after part, to the entire satisfaction 
of the owners’ Representative. 

During the process of cutting out and renewing 
the damaged parts of hull, great care is to be taken 
to securely shore up the remainder of vessel, as the 
contractor will be held responsible for any further 
damage that may be done to vessel whilst undergoing 
repairs. 

All new plates, angle bars, and material that may 
be used in carrying out these repairs to be of best 
quality and to be of same scantlings as the original. 

No shift of butts will be allowed unless previously 
agreed upon between contractor and owners’ repre- 
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sentative. In fairing plates in place, the contractor 
will be called upon to line up all frames that come in 
wav of plates so treated. 

Should any extra work be discovered that is clear- 
ly outside of this specification same is to be done on- 
ly by contract, as no extras of any nature whatever 
will be allowed unless previously agreed upon in writ- 
ing by parties interested. 

The contractor is to be prepared to iurnish bonds 
for the faithful performance of the work, amount of 
bond to be agreed upon by owner and _ contractor. 
Time required for carrying out the work complete in 
detail to be agreed upon between owner and con- 
tractor at time of signing contract. 

All dry dock charges to be borne by owner of ves- 
sel. All dirt and rubbish to be removed by the con- 
tractor, and all bilges in holds and cross bunkers to be 
left clean and clear of all shavings, ete. 

All of the work done under this specification is to 
fully come up to the requirements of the BUREAU 
VERITAS.” CEASSIBICATION -OCiel 


All repairs and renewals to both wood and tron 
work, all cleaning and painting and all work of any 
nature whatsoever that is done under this contract, 
is to be carried out in a firstclass and workmanlike 
manner to the entire satisfaction of the owners’ Rep- 
resentative, and officers of the U. S. Inspection Ser- 
vice. 

The coal that is now on cross bunker will be re- 


moved by the owner. 
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The contractor to supply in full all material and la- 
bor necessary to carry out the above enumerated re- 
pairs, to supply all transportation, to men that may 
be necessary, to be responsible for all freight of ma- 
terials and gear, and to meet all expenses of any na- 
ture whatsoever that may be incurred in carrying 
out his contract other than are clearly specified in the 
foregoing conditions. 

Portland, Oregon, June 25, 1900. 

ViledaMiag. 2, tO1T. 

pe VEGAN NON, 
Clerk Uns. District Court. 
[Claimant’s Exhibit 7.] 


Permanent Official Number. 
Certificate No. Numerals. lectters. 
"4 85,321 i eer nal, 
aie Nile STATES OF AMERICA, 
Sec. 4319, Rev. Stats. Cai lon 38: 


CeriiiCAlTE OF ENROLLMENT. 

In conformity to Title L, “Regulation of Vessels in 
Domestic Commerce,” of the Revised Statutes of the 
United States. 

ee wcauen ot Portland, Orevon, Secretary, 
having taken and subscribed the Oath required by 
law, and having Sworn that the Oregon Railroad & 
Navigation Co., of Portland, Oregon, a corporation 
duly under the laws of the State of Oregon, ts the sole 
owner of the vessel called the “Geo. W. Elder,” of 
Portland, Oregon, whereof Geo. Conway, a citizen of 
the United States, is master, and that the said vessel 
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was built in the year 1874, at Chester, Penn., of iron 
as appears by Permanent Register No. 3, issued at 
Portland, Oregon, May 17, 1900, now surrendered: 
made changed and said Permanent Register having 
certified that the said vessel is a screw steamship; 
that she has two decks, two masts, plain head, round 
stern; that her length is 250 feet, her breadth 38.5 
feet, her depth 21 feet; that she measures as follows: 
Tons. 100ths. 
Capacity under toned... 1,418.52 
Capacity between decks above tonnage deck 
Capacity of inclosures on the upper deck viz: 291.07 
Gross lofiage = 1,709,060 
Deductions under Section 4153, Revised Statutes, 
as amended by Actoi Atiansio,) SZ: 


Crew space, SiMasier secabinw eee : 
Sicerms eqns a CMO 2 6 ieee ; Boat- 
SWalll’S SLOLeS, ............ ; 
Charehonce.. = ; Donkey engine and boiler,.... 
mek ae ; 
Stora gen sallcn = : Propelline powers. 
Total Deduetons ja 485.01 
Net “Fonnace 2.20. 1,224 


and said Vessel has been duly Enrolled at the Port of 
Portland, Oregon. 

GIVEN under my hand and seal at the Port of 
Portland, Oregon, in the District of Willamette, this 
3rd day of September, in the year one thousand nine 
hundred. 

seni Li: AGRI, 

Special Deputy Collectoriar Ciciom-—. 
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No Nawal Officer. 
CLAMWTANT'S EXHIBIT 7, 
Ae Person, 
Comr. 
Surrenicred ae eemtiand, Oregon, Dec. 31, 05, 
Wrecked. 
CUSTOM HOUSE, PORTLAND, GREGOR: 
Collector's Oltice, June 26, 1902. 
| certify this to be a true copy from the recorded 
enrollment now on file in this Ollice, 
HM MONTGOMERY, 
Deputy Collector. 
filed Maw 2, 1911. 
A. M. CANNON, 
Clerk U. S. District Court. 


[Claimant’s Exhibit 8. | 


Permanent Official Number 
Certificate No. Numerals. Letters. 
22 $5,521 Ve eeeiea le: 
Pei rhb STATES OF AMERICA. 
Sec, 4319, Rev. Stats. Cat. No. 538. 


GERGIFICATE OF ENROLIATENT. 

In conformity to Title L, “Regulation of Vessels in 
Domestic Commerce,” of the Revised Statutes of the 
United States. 

foil. Peterson, of Portland, Oregon, Sole Owner, 
having taken and subscribed the Oath required by 
law, and having Sworn that he is a citizen of the Unit- 
ed Stated, and the sole owner of the vessel called the 
MGeo. W. Elder.” of Portland, Oregon, whereof G. 
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Ml Jessen, a citizen of the United Statessioimacter, 
and that the said vessel was built in the year 1874, at 
Chester, Penn., of iron, as appears by Permanent En- 
rollement No. 7, issued at Portland, Oregon, Sept. 
3rd, 1900, now surrendered: Vessel Wrecked, aban- 
doned to Underwriters and Rebuilt, and Said Per- 
manent Enrollment having certified that the said 
vessel is a screw steamship; that she has two decks, 
two masts, plain head, round stern: that her length 
is 250 feet, her breadilmeas feet, lier depihe icem 
that she measures as follows: 
Tons. 100ths. 
Capacity nidéer tome cided 1,418.52 
Capacity between decks above tonnage deck 
Capacity of inelosures on the upper deck, viz: 291.07 
Gross Tonndtce = eee 1,709.00 
Deductions under Seetion 4153, Revised Statutes, 


as amended by Act oi Aug. 3, 32: 


Crew spacewes = > Mizister Ss eaim, .........-. ; 
Steerime eae =e PeeaUllelavalr (tera) emmeees eee ; Boat- 
SWalll S Stores = ‘ 
Chart lotses =a ; Donkey engine and boiler, .... 
eevee P 
Storage ol sails; ese ; Propelling [pamecr, 2-2. ; 
Total Deductions 222 ee ee 485.01 
Net Tonnage jie dhs a 1,224 


and said Vessel has been duly Enrolled at the Port 
of Portland, Oregon. 

GIVEN under my hand and seal at the Port of 
Portland, Oregon, in the District of Willamette this 
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21st day of November, in the year one thousand nine 
hundred and six. 
(Seal. ] I. le. PATTERSON, 
Collector of Customs. 
No, Nagal Officer, 
CLAIMANT'S EXEIINBIT §, 
A. W. Person, 
Comr. 
Suited oniiaid, Oregon, jan. 26, 1907. 
Ownership chgd. 
Ce solOMeiOUsSE, PORTLAND, OREGON. 
Collector’s Office, June 26, 1909. 
ieettiry this to be a true copy froin the recorded 


enrollment now on file in this office. 
He ME MONTGOMERY, 
Deputy Collector. 
mailed May 2, 1911. 
A. M. CANNON, 
CleneUes District Comm, 


And afterwards, to wit, on the 14 day of June, 1912, 
there was duly filed in said Court, a Notice of Ap- 
peal in words and figures as follows to wit: 

[Notice of Appeal. ] 
Miiic District Court of the State of Oregon for the 
District of Oregon. 
mew OF PORTLAND, 
Libellant and Appellee, 
Vs. 
ae STEAMSHIP GEORGE WY. ELDER, her 
Machinem wiacklc, apparel etc. |. FH. PERT- 
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ERSON and Car =) Gis 
Claimant and Appellants. 

Sirs: 

Take notice that the claimants above named here- 
by appeal to United States Circuit Court of Appeals 
for the Ninth Circuit from the final decree entered 
herein May 15, 1912. 

Dated Portland, Oreson, tine 14) 1912 

Younes. 
MC ETON W. SMITE 
Proctor for Claimants and Appellants. 

To C. LE. S. Wood) iecter tor Libellant andew:- 
pellee? 

Due service admitted at Portland, Oregon, 14 
Time Oo 

GaEeSVOOD, 
By Erskine Wood, 
Attorney for Libellant. 
[Endorsed]: Noticevore pi). i aeticd fines ls: 
Ws, 

pe CANNON, 
Cler: 
And afterwards, to wit, on the 15 dayyof June, 1912, 
there was duly filed in said Court, a Bond on Ap- 

peal in words and figures as follows to wit: 

[Bond on Appeal. ] 
Portland, Ore., No. 46304. 
Hartman & Thompson, Gen. Agts. 


In the District Court of the United States for the 
District of Oregon. 
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Pent OF PORTLAND, 
Libellant and Appellee, 
VS. 
eC STEAMSHIP GEORGE We ELDER, her 
Machinery, tackiGmampane!, etc. |. HH. Pi l- 
ERSOR sir G, ee 1s, 
Claimants and Appellants. 
NOY ALi EN BY THESE PRESENTS, 
iiiat wer. bo Peterson and C. P. Doc, as principals 
and United States Fidelity and Guaranty Company, 
“corporation organized under the laws of the State 
of Maryland, surety, are held and firmly bound unto 
the Port of Portland in the sum of Two Hundred 
iii 200) Dollars and in the further sum of Seven 
Thousand (7000) Dollars, to be paid to the said Port 
of Portland, its successors or assigns, for the payment 
of which and truly to be made we bind ourselves and 
eel) of tis, or, and each of our, heirs, successors, 
executors, and administrators, jomtly and severally 
firmly by these presents. Sealed with our seals and 
Getedsinis lath day of June, in the year of our Lord 
one thousand nine hundred and twelve. 
Beers, |. H. Peterson and C. P. Doe, as 
claimants of the steamship George W. Elder have ap- 
pealed to the United States Circuit Court of Appeals 
for the Ninth Circuit from a decree of the District 
Court of the United States for the District of Oregon, 
Pearme date the 15th dag: of May, 1912, in a suit in 
which the Port of Portland is hbellant against the 
steamship George W. Elder, her machinery, tackle, 


apparcl, ete., and ordering the said steamship George 
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W. Elder and her stipulators to pay Hlibellants the 
sum of Four Thousand Seven Hundred Eighty-eight 
(4.788) Dollars and interest thereon at six (6) per 
eent. per annum from September 18, 1906, together 
with costs and disbursements herein, and, 

WHEREAS, The said |. Ho Petersonmande@. P. 
Doe desire during the progress of such appeal to stay 
the execution of said decree of the District Court. 

NOW, THEREFORE, The condition of this obli- 
gation is such that 1f the above named appellants J. 
H. Peterson und C. Pa Doe shall puosectiiesaideap- 
peal with effect and pay all costs which may be 
awarded against them as such appellants if the ap- 
peal is not sustained, and shall abide by and perform 
whatever decree may be rendered by the United 
States Circuit Court of Appeals for the Ninth Circuit 
in this cause, or on the mandate of said Court by the 
Court below, then this obligation shall be void, oth- 
erwise the same shall be and remain in full force and 
eirec 


Voealel [on PETERCON 
[Seal Coe OE. 

United States Fidelity & Guaranty Company, 
| Seale] By DOUEIAS ko lve 


Its Attorney meubac: 
This bond approved as to form and amount and suf- 
ficiency of surety. 
CLAS. Ee VG EGiai iO 
Judge of the United States Bistrics @oniarer lic 
District of Oregon. 
ated Portland, Oregon, june taal 
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endorsed |: Filed June 15, 1912. 
A. M. CANNON, 
Clerk. 
Pad atterwards, to wit, on the 2! day of June, 1912, 
there was duly filed in said Court, Assignment of 
Error, in words and figures as follows to wit: 
{ Assignments of Error. ] 
In the District Court of the United States for the 
District of Oregon. 
Pet Ol: PORTEAN D, 
Libellant, 
vs. 
eee i Pee siiiP GEORGE W. ELDER, her 
mvenme4ny, tackle, apparel, etc, |. H. PET- 
fisON and C. P. DOE, 
Claimants. 

The claimants hereby assign errors in the rulings 
and proceedings of the Distriet Court herein as fol- 
lows: 

ier or tliat the Court erred in overruling 
claimants’ exceptions to the libel herein. 

Second: For that the Court erred in entering a 
final decree herein and therein making the following 
findings: 

1. That on the 29th day of May, 1906, libellant 
was and still is a corporation created by and existing 
under certain acts of the legislative assembly of the 
State of Oregon, with power, inter alia, to operate a 
dry-dock. 

2. That prior to the 29th day of May, 1906, the 
steamship George W. Elder, a vessel of the gross ton- 
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nage of 1710 tons, plying the waters of the United 
States, sank in the Columbia River. 

3. That on the 27th day ot May, 100Gearilie re- 
quest of J. H. Peterson, her owmer, andirehame upon 
the faith and credit of said vessel, the libellant lifted 
said vessel upon its floating dry-dock at Portland, 
Oregon, and furnished dry-dockage for said vessel 
from the 29th day of May, 1906, to the 18th day of 
September, 1906. 

4. That under and by virtie of Sec. 5706 oi ihe 
statutes of Oregon, as compiled by Charles B. Bel- 
linger and W. W. Cotton, a lien arose against said 
vessel in favor of the libellant for dry-dockage ser- 
vices rendered upon the faith and credit of the vessel. 

5. That said George Waeitcr thonshyiceked, 
abandoned to the underwriters and her register clos- 
ed, was, at the time when such services were render- 
ed, a vessel in the maritime sense, and subject to rea- 
sonable dry-dock charges and to a maritime len on 
account of such charges. 

6. That no delay i the tepair of the vesseliva- 
caused by the negligence or unskiliulness of the libel- 
lant. 

7. That the reasonable and aereed valueson lie 
services rendered by the libellant to the George W. 
Elder were: 

Dry-Dockage. 
May 29th, | day 27 cents per tomietess ae $ 461.70 
5 days, 10 cents per tampered amen 10.00 
R88 days 7 cents per tom pen da), 533.00 
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Labor. 
Pwemrours at $0 cents per liour .........22.20.....-0 138.00 
Keel blocks and wedges injured, or de- 
cot 1 aie aac ieee 94.25 
Beoemeainiount caried: 208s wcsecdeececeecesss 12,082.55 
HEM olY UCCOLAN oc eee isc coc ocesececececcecveccceeee 7,294.55 
PTOI 6 I es yee a $ 4,788.00 


And entering a decree against the said steamship 
in the sum of $4,788.00 with interest at 6 per cent per 
annuum from September 18, 1906, together with costs 


and disbursements herein incurred. 


Third: For that the Court erred in not entering a 
decree in favor of the claimants, dismissing the libel 
herein, and releasing the steamship from any liability 
thereunder or to the said Port of Portland. 

aed Portland, Oregon, June 20, 1912. 

MILTON W. SMITH, 
Proctor for Claimants. 


[Endorsed]: Assignment of Errors. Filed June 


eae 12. 
A. M. CANNON, 


Glens 

And afterwards, to wit, on the 19 day of June, 1912, 
the same being the Judicial day of the Regular 
March, 1912, Term of said Court; Present: the 
fonorable CHAS E. WOLVERDON, United 
States District Judge presiding, the following 


proceedings were had in said cause, to-wit: 
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[Order Enlarging Time to File Transcript. | 
In the District Court of the United States for the 
District of Oregon. 
PORT OF PORTE ae No. 4879, 
Libellant and Appellee, 
Vs. 
June 19) lor 
THE STEAMSHIP GRORGE W. ELD Ee) aics 
machinery, tackle apparel, etc, Joie hale 
ERSON and Capo 
Claimants and Appellants. 
Now, at this day, for good cause shown, it is ORD- 
ERED that Claimants’ time for printing the record 
and filing and docketing this cause on Appeal to the 
United States Circuit Court Gi Appesis Minti Cir 
cuit be, and the same is hereby, enlarged and extend- 
ed ninety (90) days from this date. 
CHAS. E. WOLMERTON, 
Judge. 
[Order Certifying Up Original Exhibits. ] 
In the District Court of the United States for the 
District of Oregon. 
PORT OF POR TIES Dy No. 4879. 
Libellant and Appellee, 


VS. 


July<s, IOVZ. 
THE STEAMSHIP GEORGE sie p eee alict 
Inachinery, tackle 4piamelgectcsm |) aire dee 
ERSON and ClP3be 
Claimants and Appellants. 
It appearing to the Court that Claimants’ exhibits 
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5 and 6 introduced in evidence upon the trial of this 
cause are of such character as to require inspection 
by the Appellate Court upon the appeal of this cause. 
It is Ordered that Claimants’ said exhibits 5 and 6 
he certified up by the Clerk of this Court with the 
transcript on the appeal of this cause to the United 
States Circuit Court of Appeals, Ninth Circuit. 
Criss BawWOLVERTON, 
Judge. 


NO. 2202 


The United States Circuit 
Court of Appeals 


Pinth Circuit 


STEAMSHIP GEO. W. ELDER, HER MACHINERY, 
TACKLE, APPAREL, ETC., J. H. PETERSON 
AND C. P. DOE 


CLAIMANTS AND APPELLANTS 
US. 
THE PORT OF PORTLAND 


LIBELLANT AND APPELLEE 


Brief for Claimants and Appellants 


STATEMENT OF CASE. 


This is a libel brought by the Port of Portland, 
municipal corporation, incorporated under a special 
act of the legislature of the State of Oregon, against 
the Steamship Geo. W. Elder, her machinery, tackle, 
apparel &c. under what is claimed to be a maritime 
contract for drydockage of the said steamship and for 
extra labor upon said ship and for damages to keel 
blocks, wedges &c. when the vessel was being docked. 

The history of the case is about as follows: The 
Steamship Geo. W. Elder is a vessel of 1710 tons, 
having her home port in the City of Portland and ply- 
ing between various ports of the State of Oregon and 
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the State of California. On the 21st day of January, 
1905, this steamship was wrecked on a rock in the 
Columbia River near Goble, in Columbia County, 
Oregon. Several ineffectual attempts were made to 
raise the ship and afterwards she was abandoned by 
the owners to the insurance companies, and on the 31st 
day of December, 1905, her enrollment. was surrendered. 
Again ineffecutal attempts wer made to raise her, and 
onthe thes... daycor =e , 1905, she was sold by 
the insurance companies “for whom it may concern” 
to one of the claimants in this case. After a long series 
of mishaps and ineffectual attempts to raise the vessel, 
she was finally raised on the 21st day of May, 1906—- 
a year and five months after she had gone on the rocks. 
She was then taken to the dry dock belonging to the 
libellants in this case and docked on the 29th day of 
May of the same year. She remained on the dock 
from the 29th day of May, 1906, to the 18th day of 
September of the same year, a period of little more than 
three and a half months. Tor this service we are asked 
by the libellants to pay $10,533.60 and for some extra 
work and keel blocks, &e. 


SPECIFICATION OF ERRORS RELIED 
UPON. 


1. The Court has no jurisdiction: (a) because 
the vessel or hulk placed on the dock was not a going 
ship 


was dead, and therefore not within the cognizance 
of the Maritime Court: (b) that even if she were a live 
ship, still the Section 5706 of B. & C.’s Code under 
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which the lien is claimed, does not give a lien for such 
services as were rendered in this case. 

2. The ship was damaged by the carelessness in 
docking and in the manner in which she was placed on 
the dock. 

3. The incompetence and carelessness of the dock 
company kept the vessel many weeks longer on the 
dock than otherwise would be required. 

4. The extra labor claimed and the damage to keel 
blocks and wedges are simply matters and things in- 
cident to docking of any vessel. 


ARGUMENT. 


Now, to take these matters up seriatim: 

la. 

The evidence shows that the ship’s enrollment was 
cancelled after the wreck, cancellation being dated 
December 31, 1905, and not until November 21, 1906, 
some time after the filing of this libel, was the ship 
re-enrolled, new papers being stamped “Wrecked, 
abandoned to underwriters and rebuilt.” It is clear 
therefore that at the time the repairs or rebuilding in 
controversy were made, the alleged ship was not en- 
gaged in commerce or navigation—it was dead. It 
was therefore not subject to admiralty jurisdiction, no 
more than the ship would have been for the original 
building. In fact this ship must stand in the same 
position as if this was services rendered in its original 
building. It had been at the bottom of the river for 
nearly a year and a half. 
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In the Hendrick Hudson, 8 Benedict 419, the Court 
says: 

“The fact that the structure has the shape of a 
vessel, or had been once used as a vessel, or can by 
proper appliances be again used as such, cannot affect 
the question. The test is the actual status of the 
structure as being fairly engaged in commerce or 
navigation.” 


In The Warfield, 120 Fed. 847, the Court says: 


“In her position, on the dry dock, she was not only 
out of commission and withdrawn from navigation, but 
also incapable of navigation.” 


In the William Windom, 73 Fed. 496, 498, the 
Court says: 

“The test given for determining whether a given 
contract is or is not maritime in its nature is the ques- 
tion whether it pertains to rights and duties belonging 
to the commerce and navigation that are under the con- 
trol of the national government, including contracts 
for furnishing repairs and supplies for vessels engaged 
in such commerce and navigation. The doctrine of 
the supreme court is that, while a boat or vessel is being 
originally built it is not connected with commerce and 
navigation in such sense that contracts made for the 
building the boat, in whole or in part, or for furnish- 
ing the labor or materials, can be said to be connected 
with or have reference to commerce or navigation.” 

In The Sirius, 65 Fed. 226, 228, the Court says: 

“We begin with the elementary proposition that 
the test of admiralty jurisdiction over causes of action 
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arising from contracts is not the locality of the per- 
formance of the contract, but its subject-matter. It 
is a cardinal principle of admiralty jurisprudence that, 
to give a court of admiralty jurisdiction over contracts, 
the subject-matter thereof must be maritime. It is not 
enough that the service which sprang from the con- 
tractual relation be performed on water, or even that 
it be done on board, and for the benefit, of a vessel 
which is afloat. These are not the exclusive tests. The 
service arising from the contract must be of a maritime 
character, and I might add not nominally, but sub- 
stantially so. The expression “maritime character” or 
“nature” is held to mean any act which contributes to 
the navigation of the vessel, presently or prospectively.” 
See also: 
McMaster vs. 1 Dredge, 95 Fed. 832. 
The Paradox, 61 Fed. 860. 
The Richard Winslow, 67 Fed. 259; 91 Fed. 
426. 
The Pulasht, 33 Fed. 383. 
The Murphy Tugs, 28 Fed. 429. 
The C. Vanderbilt, 86 Fed. 785. 
King vs. Greenway, 71 New York 413. 
James F. Furber, 129 Fed. 808; 157 Fed. 124. 
Levering vs. Bank, 1 Cranch. C. C. 207 (Fed. 
Case No. 8287). 
The Thos. Scattergood Gilp, 3 (Fed. Case No. 
11106). 
Russell vs. Barkman, Fed. Case No. 12151. 
The following cases will probably be cited as hold- 
ing otherwise than above stated: 
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Mississippi, 6 Fed. 443, 
The Vida Sala, 12 Fed. 207. 
Ruggles, Fed. Case No. 6062. 


In the case of the Mississippi, it appears that the 
steamship “stood in need of certain supplies, disburse- 
ments and services to render her seaworthy and to en- 
able her to proceed on her intended voyage.’ It is 
apparent therefore that this ship was therefore engaged 
in commerce. She had a particular voyage in view, 
and the services were to enable her to proceed on such 
intended voyage. Therefore that case is not at all in 
point, because the Steamer Elder was not engaged in 
commerce; she had no particular voyage in contempla- 
tion, and the services were not intended to enable her 
to proeeed on any voyage. On the contrary, the com- 
mercial pursuits of the Elder had been broken off and 
discontinued for more than a year and a half. She 
was withdrawn from commerce and the services ren- 
dered were the same as services rendered for the building 
of a new ship. They were to equip her for again engag- 
ing in commerce—“not to proceed on her intended voy- 
age.” Such services have never been held to be within 
Admiralty jurisdiction. 

In the case of the Vida Sala (12 Fed. 207), it 
appears that the ship while actually engaged in com- 
merce had broken a shaft; that docking was necessary 
to enable mechanics to get at the shafts in making 
repairs, ‘The ship’s crew was not discharged, but aided 
in docking the ship, and Judge Erskine on page 212 
of his opinion says: “The work done must be regarded 
as a betterment * * * absolutely essential to render 
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her seaworthy and enable her to prosecute her voyage.” 
It is therefore apparent that the Vida Sala was actively 
engaged in commerce, and the repairs required only a 
temporary halt; the ship’s crew not being discharged. 
The case is therefore widely different from the other. 

The case of the Ruggles (Fed. Case No. 6062) is 
squarely in conflict with the decision of the late Judge 
Bellinger in McMaster vs. 1 Dredge (95 Fed. 832), 
and we believe that the Ruggles case announces a prop- 
osition which is neither supported in principle or by 
authority. 

1b. 

This vessel—if vessel at all, is a domestic vessel, 
under any view of the case, and the lien is claimed under 
Section 5706 of B. & C.’s Subd. 2 & 3. The whole sec- 
tion is as follows: “Sec. 5706. Every boat or vessel 
used in navigating the waters of this state or con- 
structed in this state shall be liable and subject to a 
lien. 


1. For wages due to persons employed, for work 
done or services rendered on board of such boat or 
vessel. 

2. For all debts due to persons by virtue of a con- 
tract, expressed or implied with the owners of a boat 
or vessel, or with the agents, contractors, or subeon- 
tractors of such owner, or any of them, or with any 
person having them employed to construct, repair or 
launch such boat or vessel, on account of labor done or 
materials furnished by mechanics, tradesmen, or others 
in the building, repairing fitting and furnishing, or 
equipping such boat or vessel, or on account of stores 
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and supplies furnished for the use thereof, or on account 
of launch ways constructed for the launching of such 
boat or vessel. 


3. For all sums due for wharfage, anchorage, or 
towage of such boat or vessel within this state. 

4. or all demands or damages accruing from the 
nonperformance or malperformance of any contract of 
affreightment, or of any contract touching the trans- 
portation of persons or property, entered into by the 
master, owner, agent or consignee of the boat or vessel 
on which such contract is to be performed, and for dam- 
ages or injuries done to persons or property by such 
boat or vessel.” Now the Port of Portland is not 
an individual, nor an ordinary corporation—it is a 
municipal corporation, and unless it is authorized to 
make charges or contracts for certain things, it has no 
authority to make these charges. Section 4639 B. & 
C.’s Code, Sub. 4 is the only provision which authorizes 
charging for any services rendered. Now this only au- 
thorizes the charging for the use of the dock by me- 
chanics. There is no provision authorizing a charge 
against a ship, and if such charge is authorized, it is 
only by the general power of the Port of Port- 
land to make contracts. In regard to this power, we 
may assume that if the Port of Portland were an 
ordinary business corporation, this would be sufficient 
to warrant a contract whereby the Port of Port- 
land would receive compensation for services rendered, 
but the Port of Portland is not an ordinary business 
corporation. It is a publie or municipal corporation. 
If this provision were sufficient to authorize a charge 
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for performing such services, then if my house were on 
fire and I summoned the Portland Fire Department, 
which, after considerable work, succeeded in saving the 
house, the city could render a bill for services rendered, 
and if I refused to pay, could place a hen upon my 
property under Section 5640 of B. & C.’s Code for 
performing work and Jabor upon my house. We think 
the Court will not listen for a moment to such a claim, 
but if the claim which the Port of Portland has made 
against this ship be authorized, then the City of Port- 
land could have the same right to present a claim and 
file a hien for services rendered for extinguishing a fire 
in my house. 


But the fact is that this statute is framed on the 
theory that the use of this dock is to furnish to me- 
chanics having contracts or jobs to repair ships, a place 
on which to do their work, and the Port of Portland is 
authorized to charge such persons, but not the owners 
of the ships also. 


' We note also in this connection that the statute au- 
thonizes the Port of Portland only to make contracts, 
but the libel in this case does not allege that a contract 
was made. On the contrary it simply asserts that the 
services were rendered, and such services were the 
schedule price and value of $10,533.60, with some ex- 
tra services making a total of $10,765.85, and that no 
portion thereof has been paid except $7,294.55. Hence 
no contract for charges was ever made, and the case 
does not fall within the above provision which apparent- 
ly contemplates an express, not implied contract. We 
understand that an agreement to pay for services ren- 


10 


dered by a public corporation is not implied, except 
when a charge is specially authorized and a schedule of 
toll or fees is proposed. But the Act only authorizes 
a schedule of charges or fees to be made against 
mechanics; the theory of the Act being that the dock 
is furnished to mechanics and not to the ship-owners. 
Now according to our reading of this Section, there 
was no provision for a lien for repairs or for dockage. 
[t is a general rule that all lien laws in Oregon must 
be construed strictly, and it would seem that a state 
lien law should be construed strictly in an admiralty 
court the same as it would in a state court, and this has 
been so held in numerous Federal decisions. 


Dalles vs. Wasco, 8 Or. 527, 582. 
Kendall vs. McFarland, 4 Or. 292, 295. 
Pilz vs. Killingsworth, 20 Or. 432, 435. 


Il. 


The testimony in this case clearly shows that the 
vessel was damaged by carelessness in docking and im 
the manner in which she was placed on the dock. The 
placing of the damaged part of the vessel directly over 
the opening between two sections of the dock so that 
every move of the dock would change the position of 
the two ends of the ship, was clearly carelessness on the 
part of the dock-master, and this added greatly to the 
length of time which it took to repair the ship, and 
therefore the claimants aver that the sum paid is full 
value for all services. (See testimony of Doe, Walker 
and Kelly.) 


il 


IIT. 


The testimony shows that the incompetency and 
carelessness of the dock company in handling the dock 
after the ship was once located, kept her at least fifteen 
days longer on dock than otherwise would have been 
required. The libellant is not entitled to recover dock- 
age charges during this time that the ship was held on 
the dock owing to the negligence or mismanagement 
of libellant. (See Testimony of Doe, Walker, Kelly 
and Rogers.) See Mary N. Bourke, 145 Fed. 909. 


IV. 


The extra labor claimed for and the damage to 
keel blocks and wedges are simply matters and things 
incident to the docking of any vessel. It cannot be 
seen how a municipal corporation can have a lien for 
labor performed or for material or tools injured. 


Finally, if we are liable at all in this matter, the 
account should stand as follows: 


The statement as shown by the libellant is: 


Services for docking vessel...... $10,533.60 
Extra labor upon said vessel, 460 
eos 2 0S 3s eee 138.00 
Damage to keel blocks and 
er eS ae y 94.25 
MNS eis ns. 2s). oss $10,765.85 
Grediieiy payment .........-- 7,294.55 


alamee the ............. $ 3,471.30 
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Now from this should be deducted as follows: 


15 days at $119.70 per day..... $ 1,795.50 
Extra labor, 460 hours at 30c. . 138.00 $3,471.30 
Damage to keel blocks and 
wedges... 5002. ae 94.25 2,027.75 
Making a totallot«) ee $ 2,027.75 $1,443.55 


which leaves a balance due the Port of Portland, if 
viewed in the most favorable light, of $1,443.55, and 
if there is to be a decree in this case for any amount, 
it should not be for any sum exceeding this amount. 
Respectfully submitted, 
MILTON W. SMITH, 
Proctor for Claimants and Appellants. 
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Appeal from the judgment of the United States Dis- 
trict Court for the District of Oregon, 


STATEMENT OF CASE 


This is a proceeding in rem to subject the steamship 
“Geo. W. Elder” to the discharge of a lien for drydock- 
age afforded the vessel during her repair. 

In January, 1905, the steamship “Geo. W. Elder,” 
having her home port at Portland, Oregon, and while 
engaged in the coastwise trade between Portland and 


2 


California points, was wrecked and sank in the Colum- 
bia River. After several unsuccessful attempts to raise 
her, the owners abandoned the vessel to the underwriters, 
who subsequently sold her to the claimant, J. H. Peter- 
son, after her register had been closed. 

In May, 1906, the vessel was raised by her then own- 
ers, and by them towed to, and docked upon, the dry- 
dock operated by The Port of Portland, at St. J ohns, 
Oregon. She remained in drydock from May to Sep- 
tember, 1906, undergoing repairs and alterations which 
were intended to, and did, fit her to resume her business 
of a coastwise steamer plying the waters of the United 
States. 


When the vessel left the drydock and libellant sought 
to collect its stated amount for drydockage and inci- 
dental services, the claimants refused to pay a balance of 
some $4788. Thereupon this proceeding was instituted 
to foreclose, by the process of the admiralty courts, the 
lien for drydockage which the libellant claims arose un- 
der local statutes. 


The district court adopted as true the allegations of 
the libel in toto, and held that the services rendered were 
reasonably worth the amount charged; that there re- 
mained due four thousand seven hundred eighty-eight 
dollars; that under the Oregon stautes, libellant was em- 
powered to charge for its services; and that by virtue 
of the local statute a lien arose in its favor against the 
vessel for services rendered her in her home port enforce- 
able exclusively in admiralty. 
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POINTS AND AUTHORITIES 


A lien arose in favor of libellant for the services ren- 
dered in the repair of the “Geo. W. Elder,” by virtne of 
the Oregon stautes. 

he Robert W. Parsons, 191 U. S. 17, 24 Sup. 
Ct. 8, 15-16. 

Hardy vs. Ruggles, Fed. Cas. No. 6,062. 

he Grace Meade, Fed. Cas. No. 15,243. 

The Iris, 100 Fed. 104, 108. 

MacMaster vs. One Dredge, 95 Fed. 832, 834. 


And that lien, though created by local staute, is en- 
forceable exclusively in the admiralty courts. 
The J. EK. Rumbell, 148 U. S. 1, 11. 
Ex parte Easton, 95 U. S. 68, 75. 
Am. Trust Co. vs. Fletcher & Co., 173 Fed. 471, 
473. 

Though the Elder was wrecked, submerged for some 
months, abandoned to the underwriters, and sold by 
them, and her register closed, she was a vessel in the 
sense that she was subject to liens for her repair to re- 
engage in commerce, which were enforceable in the ad- 
miralty courts. 

The Progresso, 46 Fed. 292, 293. 

The Marion S. Harris, 83 Fed. 798, 800. 
The General Cass, Fed. Cas. No. 5,307. 
The Cornelius Vanderbilt, 86 Fed. 789, 790. 


ARGUMENT 
The contentions made by appellant may, for con- 
venience, be grouped as follows: 


I. The Port of Portland has no power to charge 
vessels for drydockage. 
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II. The charges, if legally made, are unreasonable. 

Til. The services rendered did not give libellant 
a lien under the Oregon statute. 

IV. The federal courts have no jurisdiction over this 
cause. 

These points will be taken up in their order: 


ih 


Power of Port of Portland to Charge Vessels 
for Drydockage. 


Appellant contends (1) that libelant is not empow- 
ered to charge vessels for drvdockage, and (2) that if it 
is authorized to contract, the libel fails to state that a 
contract was cntered into and that therefore a recovery 
in quasi contract is impossible. 

«is to the first point we call the court’s attention to 
Bellinger & Cotton’s Code, Secs. 4636 and 4639. 

Undoubtedly the rule of strict construction of grants 
of power to municipalities obtains; but the raison d’etre 
for the rule is the protection of the citizens, and when the 
reason fails, the rule ceases to be applicable. In our case 
the protection of the citizens and taxpayers requires that 
boats pay for drydockage furnished rather than that all 
comers be served without charge. 


The second point might well be disregarded; but we 
would not pass it without remarking that the Oregon 
statute relating to liens is broad enough to include con- 
racts express, implied in fact, and implied in law. The 
power of one who can make express contracts, to recover 
in an appropriate case by an action quasi ex contractu, 
we shall not discuss. 
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Il. 
Reasonableness of Charges. 

Nothing need be said as to the reasonableness in the 
first instance of the charges for the use of the drydock, 
for it is shown by the evidence that the appellants were 
given a printed sehedule of the rates then charged by 

he Port of Portland for the use of its dock (Transcript, 
pages 43-48, 122), and that this schedule was a pub- 
lished and public tariff (Transcript, pages 11, 112, 113, 
121-3), and it is admitted in the answer that the vessel 
oceupied the drydock from May 29th, 1906, to Septem- 
ber 18th, 1906, both inclusive (Transcript, page 21). 

The answer, however, in paragraph III (Transcript, 
page 22), alleges that the libellant negligently permit- 
ted the pontoons of the drydock to get out of alignment, 
and remain so, after due notice thereof, whereby the ves- 


sel’s hulk became warped, twisted, hogged and greatly 
damaged. 


At the trial, over objection of counsel for lbellant, 
evidence was admitted tending to show that the time dur- 
ing which the Elder occupied the drydock was consider- 
ably extended by the neglect of libellant’s employees 
to straighten up the keel so that the new steel section 
might be cut the exact length needed. 

On cross-examination Mr. Doe, one of the claimants, 
speaking of the want of alignment, said (Transcript, 
page 147): “The fact of the boat being out of line in 
the early part of the work didn’t cut any figure at all; so 
far as the work is concerned she could just as well have 
remained that way as the other, but it was when we be- 


gan on the new construction it was necessary to put the 
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ship in line, and that was in the early part of July, and 
included a few days of the latter part of June.” 

The contract for the repair of the vessel, however, 
was not made until late in June, 1906, according to the 
testimony of Kelly, called by claimants. At page 189 
of the transcript he testified as follows: 

“Q. Mr. Kelly, your original contract was made 
with whom? 

A. Mr. Peterson. 

Q. Was it a verbal contract? 

A. Well, the verbal contract was first. I met him 
down the street here, and he offered me a certain sum 
for to do the iron work, not no wood work at all, and I 
told him I thought with about five thousand dollars more 
on it I would take the job; so he says, ‘All right, I will 
go you.’ 

Q. That was about when? 

4. That was about probably June 20th or 21st, 
somewhere around about that. 

Q. <And on that you started to work? 

A. Well, I started the next day. I seen him in the 
city and went down and started the next morning; ] 
couldn’t say exactly what date, but it would be four or 
five days before the 26th, before the original contract 
was made, the proper contract. 

Q. Yes. Then it was after his talk with you and 
you actually starting in to work, that he got Mr. Walker 
to prepare the specifications, was it? 


A. Yes. 9 5 | ea 
Claimants’ contention was that the delay was caused 
chiefly by their inability to ascertain the exact length 
of the keel and to insert it in its proper place. 
Yet Kelly, who had charge of the installation of the 
keel, and who was a witness for claimants, seems not to 


have considered the delay very serious, for he said 


(Transscript, page 191) : 


“Q. You ordered the keel from Moran Bros.? 

ee «Ves, sir. 

Q. When did you order it? 

A. Well, I think I ordered the keel—oh, probably 
two or three days after we started in on the job. I or- 
dered it a certain length, you know; I ordered it long 
enough; I couldn’t get the exact length the condition the 
vessel was in, but in order to forward the work I or- 
dered it longer than what we actually needed. 

Q. When did you get that keel? 

A. I think the kee] came somewhere around about 
the 6th or 8th of August. 

Q. Are you sure of that? 

A. Well, I am not positive now, but I know it was 
pretty well about that. 

Q. Have you any record to show when the keel was 
actually received by you? 

A. No, I can’t say we have, but if we would hunt 
up the old records we could get the bill of lading, that is 
the invoice; I think we have some of them oe IT am not 
certain, but that would give it. _— : 

Q. It was delivered at the drydock, was it? 

A. Yes, it came down with the keel plates from 
Morgan’s, was delivered down here at the drydock. 

Q. At the drydock? 

A. Well, yes, at the drydock; right at the drydock, 
Mes. 

Q. Now, the keel plates came along with the keel, 
did they? 

A. Yes, sir. 

Q. Now, until you got the keel you could do noth- 
ing, could you, in shape of getting it in finished shape 
for the work? 
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A. No, nothing. Well, we got some holes drilled; 
we got most of the holes drilled up there before it came 
down; that is clear. We could get the holes drilled where 
we were going to put new plates on, but where the old 
plates would work we couldn’t drill them until we got 
the thing in proper shape; so I left them for the time. 
~ Q. Now when that ship was gotten in line, how long 
would it take you to make the pattern for the keel? 

A. Oh, probably the length of the pattern and the 
length of the keel, probably an hour. 

Q. And as soon as you got your pattern, why then 
you could go to work on getting the keel in exactly the 
right length? 

A. Oh, ves. 

Q. It came over to you, did it not, finished, except- 
ing that its length was not correct? 

“A. Its length was not correct,” 


The first request that the ship be carefully aligned 
seems to have been made on J uly 9th, according to Mr. 
Ixelly. 

“Q. When did you first speak to him about having 
the dock ready? 

A. I spoke to him somewhere along about the 9th 
or 10th of the month. 

Q. The 9th or 10th of J uly? 

A. Yes, about that.” 


On the time when the delay was caused there is ap- 
parently a considerable difference of opinion. 

Mr. Doe, one of the claimants (Transcript, page 
150), on direct examination said: 


“This delay occurred about the latter part of June 
and middle of July.” 


9 


Mr. Walker expressed himself thus: (‘Transeript 


page 173). 


“Q. Well now, Mr. Walker, in your estimate of 
fifteen days’ loss of time in the repair of the vessel ow- 
ing to the dock not being kept in line, how much of that 
fifteen days was lost up to July 13th or 14th? 

A. I should say three or four days were lost up to 
that time.” 

Mr. Kelly had an idea that there was little delay 
prior to August 8th, when the keel arrived. (Transcript, 
page 195.) 

“Q. But in what manner, if at all, Mr. Kelly, were 
you delayed by the fact of the vessel not being in line up 
to the time that the keel had arrived in Portland. 

A. Well, we were not, you see, very much incon- 
venienced—delaved probably about four or five days.” 

All the claimants’ witnesses agree that the Elder 
was placed in satisfactory alignment on August 18th. 
And it is also’agreed by them that on Saturday, July 
14th, she was practically aligned, but that the veses] fell 
out of line by the following Monday. (Transcript, pages 
168, 184, 178.) 

Yet on cross-examination claimants’ witnesses testify 
that after July 16th the libellant’s officers made serious 
attempts to put the keel in alignment; that they worked 
with diligence, and that it was the vessel’s weakened con- 
dition rather than any defect in the drydock that caused 
the delay in her alignment. 

Doe said: (Transcript, page 168) “A. No, the 
first time it was put in line I think it was on a Saturday 
afternoon it was brought into line; and on Monday 
morning again it was out of line; more water had leaked 
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into the forward end. It was then that they began to 
get serious and straightened the dock.” 

Kelly said: (Transcript, page 184) “Well, on the 
14th I think she was pretty fair; then Monday again she 
went out again, and then a few days afterwards we got 
her fixed up again, but she was droppimg away more or 
less all the time; but we never got her properly into shape 
that we could do good until about the 18th of August. 


Walker (Transcript, page 179) testified on cross-ex- 
amination as follows: 


“Q. But as I understand your testimony, you have 
no criticism to make as to the methods adopted by Mc- 
Intosh to bring the ship in line after J uly 16th? 

A. No, after July 16th they adopted the right 
methods of getting the vessel into line. 

Q. Well, did they pursue their work with diligence? 

A. They fairly well succeeded. 

Q. And with diligence? 

A. And with diligence.” 


As a cause for the delay in aligning the keel, Mr. 
Walker, on cross-examination, gave this reason: (Tran- 
script, page 171.) 


“Q. And you say then that the forward section was 
out of line? 

Vato NEES, 

Q. And how much was it out of line then? 

A. I can’t tell you exactly at that time. 

Q. Was it out of line in the manner in which Mr. 
Johnson described it as being out of line; that is down 
at the front? 

A. It was down at the forward end, yes. 

Q. At the forward end, and up at the after end? 
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A. Up on one corner. 

Q. And what caused it then to be out of line? 

A. The fact of there being a gap in the keel of the 
vessel and the keel of the vessel not being trne and a 
part of the vessel being gone. «As Mr. Johnson described 
it, a part of the shell plate was missing. 

Q. It was not out of line then through any imper- 
fection of the dock itself, was it, but owing to the fact 
that of the Elder being in the condition in which she 
was? 

A. Well, for that class of a dock it was not defect- 
ive, not to the best of my knowledge. 

Q. Now, from the time you first visited the dock did 
you stay there continuously ? 

A. Daily, continuously.” 

Of the evidence introduced by libellant attention is 
directed simply to the log of the drydock, according to 
which the keel was received and installed on August 8th, 
1906. (Transcript, page 235.) 

From the evidence, we believe it clear that the delay, 
if any, was harmful only after the middle of July, that 
no request for perfect alignment was made prior to July 
9th or 10th, that the vessel was well aligned on July 
14th, but could not be kept so because of her weakened 
condition on a floating drydock, though the libellant was 
diligent in its efforts to align the vessel; that the keel 
did not arrive until August 8th; that it was immediately 
installed, and that any delay which may have occurred 
was due to difficulties incidental to and proximately 
caused by the break in the vessel and the inherent insta- 
bility, to some degree, of a floating drydock. 

Of the question of the reasonableness of the charges 
for destroyed keel blocks, and for extra labor, we need 
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say nothing. For the court’s convenience, however, we 
append references to the testimony relevant to these 
questions. (Transcript, pages 79, 84, 85, 93, 94, 95, 152, 
153.) 


IOUE 
The Lien Created by Local Statute. 


Bellinger & Cotton’s Code, Sec. 5706, reads in part 
thus: “Every boat or vessel used in navigating the wa- 
ters of the state or constructed in this state shall be liable 
and subject to a lien: 

(2) For all debts due to persons by virtue of a con- 
tract, expressed or implied, with the owners of a boat 
or vessel, or with the agents, contractors or subcontract- 
ors of such owner, or any of them, or with any person 
having them employed to construct, repair, or launch 
such boat or vessel, on account of labor done or materials 
furnished by mechanics, tradesmen, or others in the 
building, repairing, fitting and furnishing, or equipping 
such boat or vessel, or on account of stores and supplies 
furnished for the use thereof, or on account of launch 
Ways constructed for the launching of such boat or ves- 
sel, 

(3) For all sums due for wharfage, anchorage, or 
towage of such boat or vessel within this state.” 

Inasmuch as the services here in question were fur- 
nished the Elder jn her home port, the lien, if any, arose 
exclusively by virtue of the statute. 

It is libellant’s contention that such a lien arose in 
its favor against the ship for two reasons: First, be- 
cause the services were rendered in the repair of a vessel, 
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and secondly because the service was drydockage and 
comprehended within the term w/arfage, as used in the 
statute. 

The statute provides that a lien shall arise for ser- 
vices rendered in the construction, repair, or launching 
of a vessel. This would seem to indicate that the legis- 
lature intended to give a lien for all work directly con- 
cerned with the construction or alteration of a vessel in 
all its stages. 

Now in our opinion the furnishing of a drydock, of 
a place in which to work, is the furnishing of services 
in the construction or repair of a vessel, just as much as 
if the libellant had furnished nails, or lumber, or steel 
to be incorporated in the vessel itself. 

If the work done on the Elder was the construction 
of a new vessel, it must be admitted that no lien enforce- 
able in admiralty arose, ‘ 


Such is the doctrine announced in The Robert W. 
Parsons (1903), 191 U.S. 17; 24 Sup. Ct. 8, 10, where 
Justice Brown says: “It is equally well established that, 
for causes of action not cognizable in admiralty, whether 
in rem or in personam, the states may not only grant 
hens, but may provide remedies for their enforcement. 
Contracts for the building of a ship are the most promi- 
nent examples of such as are not maritime in their char- 
acter, and hence within this rule.” 

People’s Ferry Co. vs. Beers, 20 How. 393, 402. 
Edwards vs. Elhott, 21 Wall. 532, 553 et seq. 


But because of this very limitation upon the jurisdic- 
tion of the admiralty courts, inspired as it was by the 
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jealousy of the common law courts, the admiralty courts 
have been inclined to give a very liberal interpretation of 
the word “repair,” in order to extend their jurisdiction 
and render aid to those who deserved it. 

“As long as a vessel preserves her identity, any work 
clone in the way of alteration, enlargement, or improve- 
ment, no matter how extensive, falls under the head of 
repairs and not of construction, and hence is a maritime 
contract, and may be the subject of a maritime lien.” 


26 Cyc. 764. 


In The Robert W. Parsons, 191 U. S. 17, 24 USS; 
8, 15-6, the side of a canal boat was rebuilt and the value 
of the repairs estimated at $154.40, and the boat was 
sold for $155. Still, the court held that this alteration 
Was a repair, rather than a construction of the vessel. 
See also: 
Hardy vs. Ruggles, Fed. Cases No. 6062. 
The Grace Meade, Fed. Cases No. 15,243. 
The Iris, 100 Fed. 104, 108. 
McMaster vs. One Dredge, 95 Fed. 832, 83-4. 


The claimants’ own evidence (Transcript, pages 156- 
7; 213-5) furthermore discloses that the repaired vessel 
had the same engines, the same boiler, the same old lines, 
and even the same old name. 

We believe, consequently, that from these authori- 
ties and facts it is deducible that the alterations made 
upon the Elder were for the purposes of the lien law, 
at least, repairs, that the furnishing of drydockage was 
a service rendered in the repair, and that therefore a 
lien arose in favor of libellant. 
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But if drydockage is not included under the classifi- 
cation of services rendered in the repair of a vessel, it 
surely is the furnishing of wharfage, and therefore cov- 
ered by section 3 of the Oregon statute, and therefore 
libellant most certainly has a lien. 


It remains to consider: 


IV. 
The Jurisdiction of the Federal Courts. 


In The J. E. Rumbell, 148 U. S. 1, 11, the following 
propositions are treated as settled: 


“First. For necessary repairs or supplies furnished 
to a vessel in a foreign port a lien is given by the gen- 
eral maritime law following the civil law, and may be 
enforced in admiralty. 

“Second. For repairs or supplies in the home port 
of the vessel no lien exists or can be enforced in ad- 
miralty, under the general law, independently of local 
SS a 


“Third. Whenever the statute of a state gives a 
lien, to be enforced by process in rem against the vessel, 
for repairs or supplies in her home port, this lien, being 
similar to the lien arising in a foreign port under the 
general law, is in the nature of a maritime lien, and 
therefore may be enforced in admiralty in the courts of 
the United States. 

“Fourth. This lien, in the nature of a maritime 
lien, and to be enforced by process in the nature of ad- 
miralty process, is within the exclusive jurisdiction of 
the courts of the United States sitting in admiralty.” 
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That an analogous lien exists under the general ad- 
miralty law for wharfage furnished a foreign vessel is 
equally well settled. 

Ex parte Easton, 95 U. S. 68, 75. 


Cf. also Am. Trust Co. vs. Fletcher & Co; 173 
Fed. 471, 473 et seq. 


Therefore, whether the lien here arose for services 
rendered in making repairs, or for wharfage, its enforce- 
ment is exclusively in admiralty. 

But to avoid the inevitable conclusion, counsel for 
claimants makes one more and his final attempt to es- 
cape liability in the proceeding by asserting that the El- 
der was no longer a vessel wtihin the admiralty jurisdic- 
tion at the time the services were rendered her by the 
libellant. 

The uncontroverted evidence discloses that the El- 
der was wrecked, abandoned to the underwriters, her 
register closed, and the vessel allowed to lie partially sub- 
merged in the Columbia River for some sixteen or eigh- 
teen months. 

Yet when she resumed navigation she had the same 
name, the same boiler, the same engines, the same model, 
the same old lines, in fact she was the same old ship 
repaired (Transcript, pages 155-7, 213-5). 

She had never gone out of navigation, but had been 
simply incapacitated for a time by her wreck, and the 
inability of the owners or others to raise her. Her tem- 
porary withdrawal was an involuntary one, and in view 
of the numerous attempts to raise her, shows no inten- 
tion on the part of her owners, to withdraw her from 
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navigation. When these services were rendered her she 
was in fact being prepared with all convenient speed for 
navigation. Physically and in the contemplation of her 
owners she at all times continued to be a vessel destined 
to continue her career as a coastwise steamer as soon as 


she could be repaired. 


By her abandonment to the underwriters, and the 
closing of her register, she lost her rights under the law 
as an American vessel. But did she thereby cease to be 
subject to maritime liens enforceable in admiralty 4 


On principle it would seem that the mere fact of non- 
compliance with the rules relating to enrolment ought 
not to prevent the accrual of maritime hens against a ves- 
sel, where the policy of the admiralty law in giving such 
liens is so strongly in favor of the lienor that in the ordi- 
nary case, the lien is valid against even bona fide pur- 
chasers for value and without notice from one in posses- 
sion and full control. 


Authorities fortunately, however, are not wanting 
. o 


to sustain our position. 


In The Progresso, 46 Fed. 292, which was an action 
in rem in admiralty to recover seaman’s wages, it ap- 
peared that the vessel, under the name of the “Wells 
City,” had sunk in New York harbor, been abandoned 
to the underwriters, and her register closed as a British 
vessel; it further appeared that the vessel had been raised 
by the underwriters, and sold to claimants; that the ser- 
vices sued for had been rendered while the vessel was 
afloat in New York harbor, when she had no name or 
purpose as a vessel, and was nowhere enrolled. The 
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question of admiralty jurisdiction was pressed as a de- 
fense. 


Benedict, J., at page 293, said: 


“The contract under which the libellant served was 
therefore the ordinary maritime contract of hiring on 
board a ship or vessel, unless the Jaw be as contended on 
behalf of the claimant, that the fact that the ship at the 
time of the rendition of the services without a register, 
had no documents as a ship, and was without a name, 
deprived the services of any maritime character. I do 
not agree to this contention. The services contracted for 
and rendered were performed on board a ship, and in 
view of a contemplated voyage of the ship for the pur- 
pose of earning freight. The Progresso was no less a ship 
or vessel because she had no national character, and was 
without a name. She could navigate, indeed had navi- 
gated, and from the place where she was sunk to the 
Erie basin; she could be the subject of salvage services. 
Absence of national character or want of a name would 
not prevent her from navigating asa ship. She may not 
have been entitled to the rights and privileges of a vessel 
of the United States, but she was nevertheless a vessel 
capable of being employed in commerce as a ship, and 
a subject of maritime service. Such a service was ren- 
dered to her by the hibellant, and by the maritime law a 
lien therefor attached to her. Upon the main question 
of the case, namely, that of jurisdiction, My opimion, 
therefore, is that the case is one within the admiralty and 
maritime jurisdiction of the United States.” 


See also: 


The Marion S. Harris, 85 Fed. 798, 800. 
The General Cass. Fed. Cases, 5,307. 
The Cornelius Vanderbilt, 86 Fed. 789, 790. 


WW 


That the lapse of a considerable period of time spent 
in repairing the vessel, or in attempting to raise her does 
not divest the admiralty jurisdiction seems clear. Length 
of time might be an evidence of an intent to abandon the 
use of the vessel for navigation, but where the vessel’s 
withdrawal is involuntary, the result of accident, and 
the time intervening is used in raising and repairing 
her, and the services rendered are expressly intended to 
enable the vessel to resume navigation, there can be no 
question as to the purpose and intention of the owners. 


Cf. also: 


The Marion S. Harris (C. C. A. 1898), 85 Fed. 
798. 


The Progresso (D. C. 1891), 46 Fed. 292, 292. 
The C. Vanderbilt (D. C. 1898), 86 Fed. 785, 
789-790. 


In conclusion, we submit that The Port of Portland 


is a de jure corporation, empowered to operate and to 
charge for services rendered by its drydock; that the 
charges made are reasonable, and within the terms of the 
contract entered into between the parties; that they were 
not increased through the fault of Jibellant’s agents, but 
that the delay, if any, was caused by the unusual condi- 
tion of the Elder when docked, and possibly by some 
instability inherent in a floating dry dock; that a lien 
arose for these maritime services, rendered, both in 
assisting in the repair of the vessel, and in furnish- 
ing wharfage; and that this statutory lien, being anal- 


20 


agous to those recognized under the general admiralty 
law, is enforceable exclusiv. rely in admiralty. 


Respectfully submitted, 


WOOD, MONTAGUE & HUNT, 
Proctors for Libellant. 


C. E.S. WOOD, 
RICHARD W. MONTAGUE, 
ISAAC D. HUNT, 
ERSKINE WOOD, 

Proctors and Advocates. 
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APPELLANTS’ PETITION FOR A REHEARNG. 


To the Honorable William B. Gilbert, Presiding 
Judge, and the Associate Judges of the United 
States Cirewt Court of Appeals for the Ninth 
Cireuit : 


Appellants respectfully request that the decision 
and judgment heretofore rendered and filed in this 
Court, affirming the judgment below be vacated and 
set aside, and that appellants be allowed a rehear- 
ing of their case. 


A reading of the opinions both of the District 
Court and of this Court compels the conclusion that 
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one point in this case has never received proper 
or full consideration. Appellants submit that the 
decision that the statute of the State of Washing- 
ton provided a lien for the charges sued upon is 
erroneous. 


The opinion of the District Judge upon this 
important legal issue was as follows: 


‘As to the question of jurisdiction: regard 
is had to two factors only, which are determina- 
tive, namely, the purpose for which the craft 
was constructed, and the business in which it 
is engaged. When it is alleged that the vessel 
is plying the waters of the United States, which 
must be taken as the fact for the purpose of 
the exceptions, the business in which it is 
engaged appears to be maritime in character, 
and therefore the contract was with reference 
to a ship actually engaged in commerce. So 
it is that, during the repair of a vessel, it is 
often necessary that she be at a wharf, dock, 
or pier to be most conveniently and safelv 
accessible. ‘The pecuniary charge in the nature 
of rent, to which vessels are liable for the use 
of a dock or wharf is called wharfage or dock- 
age, and is the subject of admiralty jurisdic- 
tion.’ Benedict’s Admiralty (83d Ed.) See. 283. 
The term ‘dry dockage’ is employed by the 
libel, by which I presume is meant given dock- 
age in a dry dock. The statute alluded to 
seems broad enough to comprise this kind of 
service.”’ 

159 Fed. 1009. 


It is evident that the lower Court was consider- 
ing primarily the question of its jJurisdiction,— 
that is whether the subject matter of the libel was 
maritime in nature. With nothing more than the 


quotation from Benedict to support him, the 
district judge concluded that ‘‘the statute alluded 
to seems broad enough to comprise this kind of 
Service’ . 
Court was satisfied to quote the same excerpt from 
Mr. Benedict’s text and to add: 


Again in the opinion filed herein, this 


“Tt is not disputed that the use of a dry 
dock was essential to the making of the repairs 
for the vessel in question, nor that the lbelant 
furnished the dock so used and rendered the 
incidental services charged for. We agree 
with the Court below that the terms of the 
state statute are broad enough to embrace 
the service so rendered.” 


Thus on the basis of the fact that the use of the 
dry dock was essential to the making of the repairs, 
this Court has concluded that the rental charge 
for that use is made by the statute the subject 
of a lien. Appellants now invite the Court to a 
more careful analysis of the terms of the Washing- 
ton statute, and to an examination of numerous 
authorities of unquestioned applicability to the 
end that it may be demonstrated that in deciding 
here that the state statute has given a lien for the 
rental charge of a floating dry dock, this Court 
has erred. The material provisions of the statute 
are as follows. 

“Every boat or vessel used in navigating 


the waters of this state or constructed in this 
state shall be hable and subject to a lien— 
“1. For wages due to persons employed, for 


work done or services rendered on board of 
such boat or vessel; 


‘9, For all debts due to persons by virtue 
of a contract, expressed or implied, with the 
owners of a boat or vessel, or with the agents, 
contractors, or subcontractors of such owner, 
or any of them, or with any person having 
them employed to construct, repair, or launch 
such boat or vessel, on account of labor done 
or materials furnished by mechanics, trades- 
men, or others in the building, repairing, fit- 
ting, and furnishing, or equipping such boat or 
vessel, or on account of- stores and supplies 
furnished for the use thereof, or on aecount 
of launch ways constructed for the launching 
of such boat or vessel ; 

**3. For all sums due for wharfage, anchor- 
age, or towage of such boat or vessel within this 
Stave, ” 


Inasmuch as appellee in its brief (pp. 12 and 13) 
has urged that the charge for the use of the dry 
dock comes within both section 2 and section 3, we 
shall consider these contentions in that order. 


Section 2 provides a lien for all debts due to 
persons by virtue of a contract (1) with the 
owners, (2) with the agents, contractors or sub- 
contractors of such owner, or (3) with any person 
having them (lien claimants) employed to construct, 
repair or launch such boat or vessel on account of 
the following: 


1. Labor done, or 


2. Materials furnished by mechanics, tradesmen, 
or others, in the (1) building, (2) repair, (3) fit- 
ting, and (4) furnishing, or (5) equipping such 
boat, or—and here follow other matters clearly im- 
material. 


Appellee has said at page 13 of its brief: 

‘Now in our opinion the furnishing of a 
dry doek of a place in which to work is the 
furnishing of services in the construction or 
repair of a vessel.”’ 


But the furnishing of services is not made by 
the statute the subject of a lien. The right is 
ereated for labor done or materials furnished in 
the building, ete., of a vessel. Appellants’ charge 
for rental clearly cannot be held to be a charge 
for labor done or materials furnished, aud thus 
no lien is given by section 2 of the statute. 


Section 3 provides a lien for wharfage. If it 
ean be said that the term ‘‘wharfage’’ includes 
the use of a floating dry dock, then the judgment 
of this Court is correct. But it is submitted that 
such a construction does violence to the meaning 
of the terms and is opposed to the spirit and theory 
of the decisions of the Courts. 


It would seem that the error of the Cow lies 
in the misunderstanding of the language of Mr. 
Benedict concerning ‘wharfage’’? and ‘‘dockage”’. 
Inquiry both philological and legal will serve to 
determine this. In Webster’s Universal Dictionary 
a wharf is defined as follows: 

“A sort of quay, a wood or stone on a 
roadstead, harbor or river alongside of which 


ships or lighters are brought as for being con- 
veniently loaded or unloaded.”’ 


Wharfage is defined as 


‘“‘(1) The fee or duty paid for the privilege 
of using a wharf for loading or unloading cargo. 
(2) Wharf facilities.”’ 


A dock is defined as follows: 


‘‘A place ordinarily formed on the side of 
a harbor or bank of a river for the reception 
of ships, the entrance of which is sometimes 
closed by gates. Ji the United States places 
between wharves are also called docks.” 


The following is the definition of a ‘‘floating 


dock”’: 

‘‘A structure which serves as a dry dock 
being constructed so that it may be sunk so as 
to admit a vessel and then being raised with 
it and pumping out water from tanks or com- 
partments round its sides.”’ 


It is clear from these definitions that by the 
term ‘‘dockage’’ Mr. Benedict meant the use of 
the space between two wharves. And this conten- 
tion is borne out by decided cases. 

In the City of Boston v. Leecraw, 17 How. 426, 
at 434, it is said: 


‘A dock is defined by philologists, according 
to the American use of the term, to be ‘the 
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space between wharves’. 


In Kx parte Easton, 95 U. S. 68, Mr. Justice 
Clifford spoke as follows: 


“Wharf accommodation is a necessity of 
navigation, and such accommodations are in- 
dispensable for ships and vessels and water- 
craft of every name and description, whether 


emploved in carrying freight or passengers, 
or engaged in the fisheries. Erections of the 
kind are constructed to enable ships, vessels, 
and all sorts of water-craft to le in port in 
safety, and to facilitate their operation in load- 
ing and unloading cargo and in receiving and 
landing passengers. 

‘“Piers or wharves are a necessary ineident 
to every well-regulated port, without which 
commeree and navigation would be subjected 
to great inconvenience, and be exposed to vexa- 
tious delay and constant peril.” 


(er ta.) 


* % % % * * * 


“Such erections are indispensably necessary 
for the safety and convenience of commerce 
and navigation, and those who take berth along- 
side them to secure those objects derive great 
benefit from their use. All experience supports 
that proposition and shows to a demonstration 
that the contract of the wharfinger appertains 
to the pursuit of commerce and navigation. 

‘‘Instances may, doubtless, be referred to 
where wharves are erected as sites for stores 
and storehouses; but the great and usual object 
of such erections is to advance commerce and 
navigation, by furnishing resting-places for 
ships, vessels, and all kinds of water- enait 
and to facilitate their operation in loading and 
unloading cargo and in receiving and landing 
passengers. ’’ 


(p. 73-74.) 


eS oe * *% * * %* 


‘*Water-craft of all kinds necessarily lie 
at a wharf when loading and unloading ; sand Mr. 
Benedict says, that the pecuniary charge for 
the use of the dock or wharf is called whart- 
age or dockage, and that it is the subject of 


admiralty jurisdiction; that the master and 
owner of the ship and the ship herself may be 
proceeded against in adiniralty to enforce the 
pavment of wharfage, when the vessel lies 
alongside the wharf, or at a distance, and only 
uses the wharf temporarily for boats or cargo. 
Benedict, Adm. (2d Ed.) Seet. 283.”’ 


(pp. 76-77.) 
In The Brooklyn, 46 Fed. 182, Judge Brown held: 


‘Phe terms ‘dockage’ and ‘wharfage’ are 
synonymous. They are used interchangeably, 
as the last cited statute shows. Wharfage or 
dockage is a charge for the use of a wharf or 
dock. It may accrue from the use of the dock 
in mooring for the purposes of protection and 
safety only. The George E. Berry, 25 Fed. 
Rep. 780. But in this port such a ‘charge is 
ordinarily for the purpose of loading or unload- 
ing cargo on the dock, and that includes neces- 
sarily a berth for the vessel, and a place of 
deposit for the cargo.” 


Judge Shipman, speaking for the Cireuit Court 
of Appeals for the Second Circuit in The Idlewild, 
64 Fed. 603, held at page 605: 

‘“Wharfage is ‘a pecuniary charge, in the 
nature of rent, to which vessels are liable for 


the use of a dock or wharf’ (1 Ben. Adin. See. 
283) ; in other words, for the use of real estate.”’ 


The meaning of the term ‘‘dockage”’ is further 
exemplified in the decision of the Supreme Court 
of California, in bank, speaking through Chief 
Justice Beatty, in People vy. Roberts, 92 Cal. 659, 
at p. 664: 


‘“As to the second proposition, it is clear 
that the word ‘wharfage’, in the act of 1880, 


is used in the same sense in which it is used 
in section 2524 of the Political Code; that is 
to say, in contradistinction to the word ‘dock- 
age’. Section 2524 of the Political Code, along 
with many other important provisions, limits 
and defines many other important provisions, 
limits and defines the power of the board of 
harbor connnissioners, and preseribes” their 
duties as to the collection of harbor, dues, ete. 
Throughout the seetion, the word ‘wharfage’ 
is used to designate the charge against mer- 
chandise for the use of the wharf, while the 
word ‘dockage’ is used to designate the charge 
against vessels for the privilege of mooring 
to the wharves or in the slips.’’ 


It is plain from these decisions that when it is 
said that ‘‘dockage’’ is included in the term ‘‘wharf- 
age’? it is only where the term ‘‘dockage’’ is 
employed as designating the mooring of vessels in 
connection with the use of wharves. Clearly, there 
is a wide distinction between a wharf and a floating 
pontoon dry dock; also between the purposes for 
whieh each is employed. 


The meaning of ‘‘wharfage’’ has often been ad- 
judieated. In 
Transportation Company v. Parkersburg, 107 
Ue So I TH a 
it was said: 
‘‘Wharfage is a charge for the use of a wharf.”’ 


In The Geo. E. Berry, 25 Fed. 780, Judge Brown 
held at page 481: 


‘““Wharfage in its most general legal sense 
doubtless ineludes the mooring of vessels for 
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the protection of life and safety, as well as 
for loading and unloading the cargo.”’ 


In The James T. Furber, 129 Fed. 808, 810, it 
was held: 


‘*By the term ‘use of a wharf’ it is evident 
that nothing more was intended than ‘wharf- 
age’, which distinctly and obviously relates to 
the navigation business or commerce of the 
sea, and has always been regarded as among 
the usual and necessary port charges of a 
vessel. ‘Wharfage’ is the use of a wharf fur- 
nished in the ordinary course of navigation.” 


To show further how far apart ‘‘wharfage’’ is 
from the use of a floating dry dock, it is interesting 
to note the case of 

Walsh v. New York Floating Dry Dock Com- 
pany, 77 N. Y. 48. 

There an action was brought to recover wharfage 
for the use of a wharf by defeundaut’s floating dry 
dock. The only reason why the charge was there 
denied was that although the dry dock occupied a 
greater part of the slip between the piers, it was 
attached to an adjacent pier. The position of the 
structure was not such as under the law entitled 
the lessee of the wharf to maintain his claim for 
wharfage. 

The distinction is further shown by the fact 
that in 

Cope v. Vallette Dry Dock Company, 119 
U.S. 625, 

a case of salvage for services rendered in assisting 

the company’s floating dry dock was appealed to 
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the highest Court: The claim was there’ denied 
upon the ground that the floating structure was not 
designed for navigation. : 

These decisions conclusively show the fallacy 
of the eonclusion which this Court bas reached. 
They make it plain that the use of a floating pon- 
toon dry dock cannot be held to come within the 
meaning of the term ‘“wharfage’’. A wharf and 
a floating dry dock are two entirely different struc- 
tures, having nothing whatever in common and 
being used for entirely different purposes. The 
Washington statute in providing a lien for wharf- 
age gave no basis whatever for the maintenance 
of the libel at bar and this Court cannot upon a 
reconsideration of this question avoid the conclu- 
sion that there was no lien and that the judgment 
of the District Court should be reversed. 

Dated, San Francisco, 

September 30, 1913. 

Respectfully submitted, 
MiILTon W. SMITH, 
Proctor for Appellants 
and Petitioners. 
CHARLES H. Sooy, 
Davip L. Levy, 
Of Counsel. 


CERTIFICATE OF COUNSEL. 


T hereby certify that I am of counsel for appel- 
lants and petitioners in the above entitled cause 
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and that in my judgment the foregoing petition 
for a rehearing is well founded in point of law 
as well as in fact and not interposed for delay. 
Davi L. Levy, 
Of Counsel for Appellants 
and Petitioners. 


